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SEC Adopts Final Con�ict Minerals
Disclosure Rules

On August 22, 2012, the United States Securities and Exchange Commission (the “SEC”) adopted �nal rules 
requiring public companies, including smaller reporting companies, to disclose their use of con�ict minerals 
originating from the Democratic Republic of Congo (“DRC”) or an adjoining country.1  Congress mandated 
this disclosure in the Dodd-Frank Wall Street Reform and Consumer Protection Act because of concerns 
that minerals originating from the DRC and adjoining countries were being exploited to bene�t and �nance 
armed groups.

What are Con�ict Minerals?
Con�ict minerals include:

■ Columbite - Tantalite (Coltan);

■ Cassiterite;

■ Gold; and

■ Wolframite.

Derivatives of the foregoing, limited to tantalum, tin, and tungsten, also fall within the de�nition of con�ict 
minerals.  The U.S. Secretary of State may expand this de�nition by determining that additional minerals or 
derivatives are being exploited to �nance con�ict in the DRC or an adjoining country.  Con�ict minerals are 
found in a wide range of products, which means that these rules will be applicable to many public compa-
nies.

Who is Subject to the Rules?
The �nal rules apply to all companies subject to Section 13(a) or 15(d) of the Securities Exchange Act of 
1934, including smaller reporting companies, emerging growth companies, and foreign private issuers.  All 
such public companies that use con�ict minerals or their derivatives that are “necessary to the functionality 
or production” of a product “manufactured or contracted to be manufactured” by the company will be 
subject to the �nal rules.

When do the Rules Become Effective?
The required disclosures are required to be made on new Form SD  (which is also used to disclose 
payments by resource extraction companies) for each calendar year commencing with the calendar year 
ending December 31, 2013.  A Form SD must be �led no later than May 31st of each year commencing 
May 31, 2014.   Since disclosure will be required for con�ict minerals used during 2013, companies should 
begin planning now in order to determine how the new rules will impact their sourcing decisions in 2013.

                                             
1 For those not geographically inclined, the following countries adjoin the DRC: Angola, Burundi, Central African Republic, the Republic of Congo, 

Rwanda, South Sudan, Tanzania, Uganda, and Zambia.
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The Three Step Process
The con�ict mineral rules outline a three-step process to determine what, if anything, must be disclosed 
regarding con�ict minerals and what type of due diligence must be performed to identify the country of 
origin of such con�ict minerals. If a public company’s con�ict minerals originated in the DRC or an adjoining 
country, the rules require a company to submit a con�ict minerals report as an exhibit to its Form SD.  This 
report must include a description of the measures taken to exercise due diligence on the con�ict mineral’s 
sources and chain of custody and an independent private sector audit. The �nal rules also require that the 
con�ict minerals report include a description of the products a company manufactured or contracted to 
manufacture that are not “DRC con�ict free,” the facilities used to process the con�ict minerals, the country 
of origin of the con�ict minerals, and the efforts to determine the mine or location of origin.  The SEC 
included in its release a helpful �owchart that diagrams this three step process.  A copy of that �owchart 
has been reproduced at the end of this article for reference.

Step One - Determine If the Rules Apply to Your Company
To comply with the �nal rules on con�ict minerals, public companies are required to �rst determine whether 
the con�ict mineral rules apply to them at all.  The �nal SEC rules only apply to public companies that use 
con�ict minerals or their derivatives, if the minerals are “necessary to the functionality or production” of a 
product “manufactured or contracted to be manufactured by the company.”  The SEC did not de�ne the 
meaning of these terms, but it did provide useful guidance on interpreting these terms, as described below.

Necessary to Functionality
The SEC indicated that whether a con�ict mineral is necessary to the functionality of a product will depend 
on a company’s speci�c facts and circumstances.  When making this inquiry a company should consider: (i) 
whether the con�ict mineral is necessary to the product’s generally expected function, use, or purpose; (ii) 
whether the con�ict mineral is contained in or added to the product and whether it is not a naturally 
occurring byproduct; and (iii) if incorporated for purposes of ornamentation, decoration, or embellishment, 
whether the primary purpose of the product is ornamentation or decoration.

Necessary to Production
The determination of whether the con�ict mineral is “necessary to the production” of a product is also a 
facts and circumstances analysis.  The SEC has indicated that in order for the con�ict mineral to be 
necessary to the production of a product, the con�ict mineral must be contained in the product.  The SEC 
indicated that if a con�ict mineral is (i) used as a catalyst in the production of a product (provided no trace 
of the catalyst remains in or on the �nal product), (ii) contained in a physical tool used to produce a product, 
or (iii) contained in a demonstrative device, it typically is not necessary for the production of the product.

Manufacturing a Product
The SEC does not de�ne manufacture, but instead indicated that the term manufacture is well understood.  
The SEC did clarify that a company that only mines con�ict minerals would not be considered to be the 
manufacturer of those materials.

Contracting to Manufacture a Product
A company will be considered to contract the manufacture of a product if it has actual in�uence over the 
manufacture of the product.  The determination of whether a company is considered to have actual 
in�uence over the manufacture of a product that contains con�ict minerals is a facts-and-circumstances 
inquiry.  The SEC has advised that if a company only (i) negotiates contractual terms with a manufacturer 
and does not in�uence the manufacturing process, (ii) services, maintains, or repairs a product containing 
con�ict minerals, but one that is produced by a third party, or (iii) af�xes its brand or logo on a product 
manufactured by a third party, it should not be considered to exercise in�uence over the manufacture of a 
product.

Filing of Con�ict Minerals Disclosure
If a company determines that con�ict minerals are necessary to the “functionality or production” of a 
product “manufactured or contracted to be manufactured” by the company, then the company, regardless 
of the source of the materials, must make public disclosure regarding those con�ict minerals on a new 
Form SD.  
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The Form SD must be �led with the SEC by May 31st of each year, reporting on the preceding calendar 
year, rather than the preceding �scal year.  The �rst reporting period for all public companies will begin with 
the 2013 calendar year.  Therefore, the �rst Form SD will be due on or before May 31, 2014.  While the 
Form SD is treated as �led, and not furnished, for SEC purposes, it is not automatically incorporated by 
reference into SEC registration statements like other Exchange Act forms and does not require CEO and 
CFO certi�cations.  

The �nal rules exclude from the reporting obligations con�ict minerals that are “outside the supply chain” 
prior to January 31, 2013.  Con�ict minerals are “outside the supply chain” when any columbite-tantalite, 
cassiterite, and wolframite minerals have been smelted; after gold has been fully re�ned; or after any 
con�ict mineral, or its derivatives, that have not been smelted or fully re�ned, are located outside of the 
DRC or its adjoining countries.

Step Two - Perform Due Diligence
If a company determines that a con�ict mineral is “necessary to the functionality or production” of a product 
“manufactured or contracted to be manufactured” by the company, it is required to perform adequate due 
diligence to determine whether the con�ict mineral originates in the DRC, one of its adjoining countries, or 
is from recycled or scrap sources.  These rules instruct that the inquiry must be reasonably designed to 
determine whether the con�ict minerals originated in the DRC or an adjoining country and must be 
conducted in good faith.  A company can ful�ll this due diligence requirement by reaching out to its 
suppliers and obtaining representations on the use or non-use of con�ict minerals in its products and by 
having a good faith belief that the representations are true.  When determining the reliability of representa-
tions, a company should take into account any applicable warning signs or other circumstances indicating 
that its con�ict minerals may have originated in the DRC or an adjoining country or did not come from 
recycled or scrap sources.  The adopting release provides that a company would have reason to believe the 
accuracy of the representations if the processing facility received a “con�ict-free” designation by a recog-
nized industry group that requires an independent private sector audit of the smelter or an individual 
processing facility obtained an independent private sector audit that is made publicly available.  A company 
is not required to receive representations from all of its suppliers as the standard focuses on reasonable 
design and good faith inquiry.  

If after completing its due diligence inquiry, a company determines that its con�ict minerals do not come 
from the DRC or an adjoining country, from recycled or scrap sources, or that it has no reason to believe 
that its con�ict minerals may have originated in the DRC or one of its adjoining countries, the company is 
simply required to disclose its �ndings with a brief description of the country of origin inquiry it conducted 
in its Form SD.

Step Three - Determine Whether Products are DRC Con�ict Free
By contrast, if a company does �nd that its con�ict minerals originate from the DRC or an adjoining country, 
does not come from scrap or recycled sources, or that it has reason to believe that its con�ict minerals may 
come from the DRC or one of its adjoining countries, it must perform additional due diligence on the chain 
of custody of the con�ict materials.  The additional due diligence assesses whether the con�ict minerals 
came from the DRC or an adjoining country and �nanced or bene�ted armed groups in the country.  This 
additional step of due diligence on the supply chain of con�ict minerals must conform to national or 
international standards of due diligence, such as the OECD  Due Diligence Guidance.

After completing its chain of custody due diligence review, a company must conclude whether or not its 
products are DRC con�ict free.  A product will be considered DRC con�ict free if it does not contain con�ict 
minerals necessary to the functionality or production of the product that directly or indirectly �nances or 
bene�ts armed groups in the DRC or adjoining countries.  Con�ict minerals that are derived from recycled 
or scrap sources, as opposed to mined sources, are also DRC con�ict free.    
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If the company determines that its necessary con�ict minerals originate in the DRC or one of its adjoining 
countries, it must prepare a con�ict minerals report to be �led as an exhibit to its Form SD and then 
undertake an independent private sector audit of its con�ict minerals report.  The con�ict minerals report 
must include the following information if a company determines that its con�ict minerals are DRC con�ict 
free:

■  A description of the due diligence process followed by the company and measures taken by it to analyze 
the chain of custody and location of origin of the con�ict minerals;

■ The independent private sector audit report;

■ A company statement or certi�cation stating that it obtained an independent audit report of its con�ict 
minerals report; and

■ The identity of the auditor. 

In addition to the due diligence, audit, and certi�cation requirements described above, if a company 
determines that not all of its con�ict minerals are DRC con�ict free, then its con�ict minerals report will also 
have to describe:

■ The products manufactured or contracted to be manufactured that have not been found to be DRC
    con�ict free;

■ The facilities used to process the con�ict minerals in those products;

■ The countries of origin of the con�ict minerals in these products; and

■ Efforts used to determine the mine or location of origin with the greatest possible speci�city.

DRC Con�ict Undeterminable
Companies that, after performing the additional step of due diligence, are unable to determine whether their 
necessary con�ict minerals (i) originate in the DRC or an adjoining country, (ii) indirectly or directly bene�t 
armed groups, or (iii) come from recycled or scrap sources, can identify their con�ict minerals as “DRC 
Con�ict Undeterminable.”  This is a temporary category that has many of the same disclosure obligations 
as the ones that must be followed by companies whose con�ict minerals do originate in the DRC or one of 
its adjoining countries.  The only difference is that a company opting for the “DRC Con�ict Undeterminable” 
option does not have to commission, and consequently �le, an independent audit report of its con�ict 
minerals report.  However, a company is required to additionally disclose the steps the company has taken 
or will take to both mitigate the risk that its con�ict minerals bene�t armed groups and to improve its due 
diligence.  The “DRC Con�ict Undeterminable” option is only available for calendar years 2013 and 2014 for 
most issuers and from 2013 through 2016 for smaller reporting companies.

What to Do Now?
The new con�ict mineral rules will impact a substantial number of public companies given that con�ict 
minerals are found in many products.  Although the �rst Form SD will not be due until May 31, 2014, the 
form requires disclosure for the entire calendar year beginning January 1, 2013.  Companies should begin 
collecting information now from their suppliers, �nance departments, management, and manufacturers on 
the possible use of, and reliance on, con�ict minerals in their products.  A company’s compliance plan 
should identify the products that the company manufactures that contain con�ict minerals and prepare 
appropriate representations to include in documentation to be obtained from suppliers.  If feasible, a 
company should consider removing con�ict minerals from its products prior to January 1, 2013 to avoid the 
inquiry and audit burden of the new rules.  Companies should also consult with legal counsel to identify the 
ways the company is required to comply with the various disclosure, due diligence, and audit requirements 
under the �nal rules.

If you have any questions regarding this LEGALcurrents®, please do not hesitate to contact any member of 
our �rm’s Securities Group at 585-232-6500. ■

4



hselaw.com This publication is provided as a service to clients and friends of Harter Secrest & Emery LLP. It is intended for general information purposes only and 
should not be considered as legal advice. The contents are neither an exhaustive discussion nor do they purport to cover all developments in the area. 
The reader should consult with legal counsel to determine how applicable laws relate to speci�c situations.       © 2012 Harter Secrest & Emery LLP
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FLOWCHART SUMMARY OF THE FINAL RULES

5

 


	Conflict Minerals Rules_1
	Conflict Minerals Rules_2
	Conflict Minerals Rules_3
	Conflict Minerals Rules_4
	Conflict Minerals Rules_LAST PAGE_5

