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SEC Adopts Final Dodd-Frank 
Investment Advisers Act Regulations

The U.S. Securities and Exchange Commission (the “SEC”) recently adopted �nal regulations implementing 
new registration requirements and exemptions applicable to investment advisers and private fund advisers 
pursuant to certain provisions of the Dodd-Frank Wall Street Reform and Consumer Protection Act 
(“Dodd-Frank”).  Prior to Dodd-Frank, private fund advisers were able to rely on an exemption from 
registration under the Investment Advisers Act of 1940, as amended (the “Advisers Act”) for advisers with 
fewer than 15 clients that did not hold themselves out to the public as investment advisers.  Dodd-Frank 
eliminated this exemption as of July 21, 2011 and implemented four new exemptions under the Advisers 
Act.  Investment advisers and private fund advisers that are no longer exempt from the Advisers Act must 
�le their initial registration on Form ADV by February 14, 2012 in order to become registered by March 30, 
2012, which is the deadline to register with the SEC under the �nal rules.

Among other things, the �nal rules adopted by the SEC set forth exemptions from SEC registration for 
certain venture capital fund advisers, private fund advisers and foreign private advisers; reallocate 
regulatory oversight of investment advisers among the SEC and the individual states; amend Form ADV; 
amend “pay-to-play” regulations; and de�ne and exempt “family of�ces” from SEC regulation.

Exemption for Private Fund Advisers
The �nal rules create an exemption for investment advisers that act solely as an adviser to “private funds” 
and have assets under management in the U.S. of less than $150 million.  The �nal rules de�ne a private 
fund as a fund that is exempt under Section 3 of the Investment Company Act.  Advisers relying on this 
exemption are required both to provide the SEC with reports, which consist of a limited subset of items on 
Form ADV and to keep such records as the SEC deems necessary.  The �nal rules also treat U.S. advisers 
(advisers with a principal of�ce and place of business in the U.S.) differently than non-U.S. advisers.  Under 
the �nal rules, all of the private fund assets of a U.S. adviser are considered to be assets under manage-
ment in the U.S., even if the adviser has of�ces outside of the U.S.  A non-U.S. adviser, however, need only 
count private fund assets it manages at a place of business in the U.S. towards the $150 million asset limit 
under the exemption.  Assets must be valued on an annual basis at fair value using methods required by the 
revised Form ADV.  Under the revisions to Form ADV, the de�nition of assets under management includes 
proprietary assets, assets managed without compensation, and uncalled capital commitments.

Exemption for Venture Capital Advisers
The �nal rules create an exemption for advisers solely to venture capital funds.  The �nal rules de�ne a 
venture capital fund as a private fund that (i) primarily invests in “qualifying investments” (qualifying 
investments generally consist of equity securities issued by a qualifying portfolio company directly acquired 
for the purpose of providing operating and business capital) and holds not more than 20% of the fund’s 
capital commitments in non-qualifying investments; (ii) is not leveraged except for a limited amount on a 
short-term basis; (iii) does not generally offer redemption rights to investors; and (iv) represents itself to 
investors as pursuing a venture capital strategy.  Under a grandfathering provision, a fund that (i) repre-
sented itself as a venture capital fund, (ii) began raising capital prior to December 31, 2010, and (iii) ceased 
raising capital after July 21, 2011, would generally be considered a venture capital fund for purposes of the 
exemption.  Advisers relying on the venture capital exemption are also required to provide the SEC with 
reports, which consist of a limited subset of items on Form ADV, and keep records as the SEC deems 
necessary.

Reallocation of Regulatory Oversight
Regulatory oversight for investment advisers is divided between the SEC and the states based on the 
adviser’s assets under management.  Prior to Dodd-Frank, advisers generally could not register with the 
SEC unless they had at least $25 million in assets under management.  The �nal rules raised this threshold 
to $100 million by creating a new category of advisers referred to as “mid-sized advisers.”

A mid-sized adviser is an investment adviser that (i) has assets under management of between $25 million 
and $100 million; (ii) is required to be registered in the state where it maintains its principal of�ce and 
place of business, and (iii) would be subject to examination by that state, if required to register (all states, 
other than New York, Minnesota and Wyoming, have con�rmed to the SEC that they will subject advisers 
registered with them to examination).  As of July 21, 2011, mid-sized advisers are prohibited from register-
ing with the SEC and instead are required to register with applicable state securities authorities.  The �nal 
rules permit a mid-sized adviser which would otherwise be required to register in 15 or more states to 
register with the SEC instead.  Advisers with their principal of�ces and place of business in New York, 
Minnesota and Wyoming with assets under management of between $25 million and $100 million must 
register with the SEC by March 30, 2012, unless an exemption from registration is otherwise available.

Mid-sized advisers located outside of New York, Minnesota and Wyoming that are currently registered with 
the SEC will need to withdraw their registration and register with one or more state securities authorities.  
The �nal rules require that all SEC registered advisers must �le an amended Form ADV by March 30, 2012, 
in which they must indicate whether they are eligible to remain registered with the SEC.  If an adviser is no 
longer eligible to be registered with the SEC, it must withdraw its SEC registration by June 28, 2012 by 
�ling a Form ADV-W.  Mid-sized advisers registered with the SEC as of July 21, 2011, must remain 
registered with the SEC (unless an exemption from SEC registration is available) until January 1, 2012.

To prevent mid-sized advisers from having to switch from SEC to state registration regularly, the �nal rules 
include a buffer for SEC and state registered investment advisers.  Once subject to state regulation, a 
mid-sized adviser will not be required to register with the SEC until it has assets under management at 
calendar year end of $110 million or more, and an SEC registered investment adviser will not be required 
to register with state authorities until it has assets under management at calendar year end of less than 
$90 million.

Amendments to Form ADV
The SEC amended Form ADV to require mid-sized advisers registering with the SEC to af�rm annually that 
such advisers are (i) either not required to register as an investment adviser with the state securities 
authority in the state where they maintain their principal of�ces and places of business, or (ii) not subject 
to examination as an investment adviser in such state.

Rather than completing all of the items on Form ADV, the instructions to Form ADV were amended to clarify 
that exempt advisers (including exempt private advisers and venture capital fund advisers as described 
above) are only required to complete a limited subset of items, which include:

■ Basic identifying information for the adviser and the identity of its owners and af�liates;

■ Information about the private funds the adviser manages and about other business activities that the 
adviser and its af�liates are engaged in that present con�icts of interest that may suggest signi�cant risk 
clients; and

■ The disciplinary history (if any) of the adviser and its employees that may re�ect on the integrity of the 
�rm.

The SEC also adopted a number of amendments to Form ADV designed to improve its ability to oversee 
investment advisers and to re�ect that private equity fund managers and hedge fund managers will be 
registering as investment advisers with the SEC for the �rst time.  The Form ADV amendments include:
■ Requiring advisers to provide the SEC with basic organizational and operational information about each
    private fund they advise, such as the type of fund, general information about the size and ownership of 
    the fund, general fund data, and the adviser’s services to the fund;

■ Requiring disclosure by private fund advisers of auditors, prime brokers, custodians, administrators, and 
marketers utilized by the adviser and the private funds the adviser manages;

■ Expanding the type of data investment advisers provide the SEC about their advisory business (including 
data about the types of clients they have, their employees, and their advisory activities) and about their 
business practices that may present signi�cant con�icts of interest (such as the use of af�liated broker-
dealers, soft dollar arrangements, and compensation for client referrals); 

■ Requiring additional information about the investment adviser’s non-advisory activities and their �nancial 
industry af�liations; 

■ Improving the SEC’s ability to assess compliance risks and also to identify advisers that are subject to 
Dodd-Frank requirements concerning certain incentive-based compensation arrangements; and

■ Revising the de�nition of assets under management.

New Pay-To-Play Rules
The �nal rules amend the existing investment advisor “pay-to-play” rules in response to changes made by 
Dodd-Frank by permitting investment advisers to pay a registered municipal adviser to act as a placement 
agent to solicit government entities on its behalf, if the municipal adviser is subject to a pay-to-play rule 
adopted by the Municipal Securities Rulemaking Board that is at least as stringent as the SEC’s investment 
adviser pay-to-play rule.  Advisers will also continue to be permitted to hire as a placement agent an SEC 
registered investment adviser or broker-dealer that is subject to a pay-to-play rule adopted by FINRA that is 
at least as stringent as the SEC’s investment adviser pay-to-play rule.  The �nal rules also extend the date 
by which advisers must comply with the ban on third-party solicitation from September 13, 2011 to June 
13, 2012.  The SEC’s pay-to-play rules will apply to both exempt reporting advisers and foreign private 
issuers.

Family Of�ce Rule
The SEC also recently adopted �nal rules implementing certain Dodd-Frank provisions that exempt “family 
of�ces” from most provisions of the Advisers Act.  Until recently, “family of�ces” not falling into the private 
adviser exemption were obliged to obtain orders from the SEC declaring them not to be investment advisers 
under the Advisers Act.

A family business seeking to qualify for the “family of�ce” exemption must meet the following criteria:

■ Provides advice solely to “family clients” (family members and certain alter-ego entities formed for tax, 
charitable, or estate planning purposes);

■ Is wholly owned by family clients and exclusively controlled (directly or indirectly) by one or more family 
members; and

■ Does not hold itself out to the public as an investment adviser.

What to Do Now
The �nal rules signi�cantly change the regulatory environment for investment advisers.  Fund managers 
advising existing funds, as well as contemplated funds, should assess with counsel to what extent the �nal 
rules will require registration or reporting with the SEC or with state securities authorities.

Exempt advisers (advisers to venture capital funds, private funds with assets under management of less 
than $150 million and foreign investment advisers) must submit their limited Form ADV reports to the SEC 
by March 30, 2012.  Private fund advisers with assets under management in excess of $150 million must 
submit their initial registration on Form ADV to the SEC no later than February 14, 2012 in order to become 
registered with the SEC by March 30, 2012.

Existing registered investment advisers must �le an amendment to their Form ADV no later than March 30, 
2012 af�rming whether they are still eligible to remain registered with the SEC and provide the disclosure 
required by the amendments to Form ADV.  Mid-sized advisers outside of New York, Minnesota and 
Wyoming that are no longer eligible for SEC registration must �le a Form ADV-W withdrawing from SEC 
regulation no later than June 28, 2012.

New applicants must determine based on their assets under management whether they are eligible to 
register with the SEC.  Advisers outside of New York, Minnesota and Wyoming with less than $100 million in 
assets under management will be required to register with applicable state securities authorities.  Mid-sized 
advisers in New York, Minnesota and Wyoming will need to register with the SEC instead of with the 
applicable state securities authority.

Advisers to venture capital funds should evaluate the terms of their partnership agreements and operating 
agreements for the funds they manage to determine whether such terms would disqualify such funds from 
being considered a venture capital fund for purposes of the exemption.  Advisers should also evaluate the 
investment strategies and holdings of the funds they manage to ensure that they satisfy all of the elements 
of the de�nition of a venture capital fund.

If you have any questions regarding this LEGALcurrents®, please do not hesitate to contact any member 
of our �rm’s Securities Group or Private Equity & Venture Capital Group at 585-232-6500. ■

hselaw.com



SEC Adopts Final Dodd-Frank 
Investment Advisers Act Regulations

The U.S. Securities and Exchange Commission (the “SEC”) recently adopted �nal regulations implementing 
new registration requirements and exemptions applicable to investment advisers and private fund advisers 
pursuant to certain provisions of the Dodd-Frank Wall Street Reform and Consumer Protection Act 
(“Dodd-Frank”).  Prior to Dodd-Frank, private fund advisers were able to rely on an exemption from 
registration under the Investment Advisers Act of 1940, as amended (the “Advisers Act”) for advisers with 
fewer than 15 clients that did not hold themselves out to the public as investment advisers.  Dodd-Frank 
eliminated this exemption as of July 21, 2011 and implemented four new exemptions under the Advisers 
Act.  Investment advisers and private fund advisers that are no longer exempt from the Advisers Act must 
�le their initial registration on Form ADV by February 14, 2012 in order to become registered by March 30, 
2012, which is the deadline to register with the SEC under the �nal rules.

Among other things, the �nal rules adopted by the SEC set forth exemptions from SEC registration for 
certain venture capital fund advisers, private fund advisers and foreign private advisers; reallocate 
regulatory oversight of investment advisers among the SEC and the individual states; amend Form ADV; 
amend “pay-to-play” regulations; and de�ne and exempt “family of�ces” from SEC regulation.

Exemption for Private Fund Advisers
The �nal rules create an exemption for investment advisers that act solely as an adviser to “private funds” 
and have assets under management in the U.S. of less than $150 million.  The �nal rules de�ne a private 
fund as a fund that is exempt under Section 3 of the Investment Company Act.  Advisers relying on this 
exemption are required both to provide the SEC with reports, which consist of a limited subset of items on 
Form ADV and to keep such records as the SEC deems necessary.  The �nal rules also treat U.S. advisers 
(advisers with a principal of�ce and place of business in the U.S.) differently than non-U.S. advisers.  Under 
the �nal rules, all of the private fund assets of a U.S. adviser are considered to be assets under manage-
ment in the U.S., even if the adviser has of�ces outside of the U.S.  A non-U.S. adviser, however, need only 
count private fund assets it manages at a place of business in the U.S. towards the $150 million asset limit 
under the exemption.  Assets must be valued on an annual basis at fair value using methods required by the 
revised Form ADV.  Under the revisions to Form ADV, the de�nition of assets under management includes 
proprietary assets, assets managed without compensation, and uncalled capital commitments.

Exemption for Venture Capital Advisers
The �nal rules create an exemption for advisers solely to venture capital funds.  The �nal rules de�ne a 
venture capital fund as a private fund that (i) primarily invests in “qualifying investments” (qualifying 
investments generally consist of equity securities issued by a qualifying portfolio company directly acquired 
for the purpose of providing operating and business capital) and holds not more than 20% of the fund’s 
capital commitments in non-qualifying investments; (ii) is not leveraged except for a limited amount on a 
short-term basis; (iii) does not generally offer redemption rights to investors; and (iv) represents itself to 
investors as pursuing a venture capital strategy.  Under a grandfathering provision, a fund that (i) repre-
sented itself as a venture capital fund, (ii) began raising capital prior to December 31, 2010, and (iii) ceased 
raising capital after July 21, 2011, would generally be considered a venture capital fund for purposes of the 
exemption.  Advisers relying on the venture capital exemption are also required to provide the SEC with 
reports, which consist of a limited subset of items on Form ADV, and keep records as the SEC deems 
necessary.

Reallocation of Regulatory Oversight
Regulatory oversight for investment advisers is divided between the SEC and the states based on the 
adviser’s assets under management.  Prior to Dodd-Frank, advisers generally could not register with the 
SEC unless they had at least $25 million in assets under management.  The �nal rules raised this threshold 
to $100 million by creating a new category of advisers referred to as “mid-sized advisers.”

A mid-sized adviser is an investment adviser that (i) has assets under management of between $25 million 
and $100 million; (ii) is required to be registered in the state where it maintains its principal of�ce and 
place of business, and (iii) would be subject to examination by that state, if required to register (all states, 
other than New York, Minnesota and Wyoming, have con�rmed to the SEC that they will subject advisers 
registered with them to examination).  As of July 21, 2011, mid-sized advisers are prohibited from register-
ing with the SEC and instead are required to register with applicable state securities authorities.  The �nal 
rules permit a mid-sized adviser which would otherwise be required to register in 15 or more states to 
register with the SEC instead.  Advisers with their principal of�ces and place of business in New York, 
Minnesota and Wyoming with assets under management of between $25 million and $100 million must 
register with the SEC by March 30, 2012, unless an exemption from registration is otherwise available.

Mid-sized advisers located outside of New York, Minnesota and Wyoming that are currently registered with 
the SEC will need to withdraw their registration and register with one or more state securities authorities.  
The �nal rules require that all SEC registered advisers must �le an amended Form ADV by March 30, 2012, 
in which they must indicate whether they are eligible to remain registered with the SEC.  If an adviser is no 
longer eligible to be registered with the SEC, it must withdraw its SEC registration by June 28, 2012 by 
�ling a Form ADV-W.  Mid-sized advisers registered with the SEC as of July 21, 2011, must remain 
registered with the SEC (unless an exemption from SEC registration is available) until January 1, 2012.

To prevent mid-sized advisers from having to switch from SEC to state registration regularly, the �nal rules 
include a buffer for SEC and state registered investment advisers.  Once subject to state regulation, a 
mid-sized adviser will not be required to register with the SEC until it has assets under management at 
calendar year end of $110 million or more, and an SEC registered investment adviser will not be required 
to register with state authorities until it has assets under management at calendar year end of less than 
$90 million.

Amendments to Form ADV
The SEC amended Form ADV to require mid-sized advisers registering with the SEC to af�rm annually that 
such advisers are (i) either not required to register as an investment adviser with the state securities 
authority in the state where they maintain their principal of�ces and places of business, or (ii) not subject 
to examination as an investment adviser in such state.

Rather than completing all of the items on Form ADV, the instructions to Form ADV were amended to clarify 
that exempt advisers (including exempt private advisers and venture capital fund advisers as described 
above) are only required to complete a limited subset of items, which include:

■ Basic identifying information for the adviser and the identity of its owners and af�liates;

■ Information about the private funds the adviser manages and about other business activities that the 
adviser and its af�liates are engaged in that present con�icts of interest that may suggest signi�cant risk 
clients; and

■ The disciplinary history (if any) of the adviser and its employees that may re�ect on the integrity of the 
�rm.

2

The SEC also adopted a number of amendments to Form ADV designed to improve its ability to oversee 
investment advisers and to re�ect that private equity fund managers and hedge fund managers will be 
registering as investment advisers with the SEC for the �rst time.  The Form ADV amendments include:
■ Requiring advisers to provide the SEC with basic organizational and operational information about each
    private fund they advise, such as the type of fund, general information about the size and ownership of 
    the fund, general fund data, and the adviser’s services to the fund;

■ Requiring disclosure by private fund advisers of auditors, prime brokers, custodians, administrators, and 
marketers utilized by the adviser and the private funds the adviser manages;

■ Expanding the type of data investment advisers provide the SEC about their advisory business (including 
data about the types of clients they have, their employees, and their advisory activities) and about their 
business practices that may present signi�cant con�icts of interest (such as the use of af�liated broker-
dealers, soft dollar arrangements, and compensation for client referrals); 

■ Requiring additional information about the investment adviser’s non-advisory activities and their �nancial 
industry af�liations; 

■ Improving the SEC’s ability to assess compliance risks and also to identify advisers that are subject to 
Dodd-Frank requirements concerning certain incentive-based compensation arrangements; and

■ Revising the de�nition of assets under management.

New Pay-To-Play Rules
The �nal rules amend the existing investment advisor “pay-to-play” rules in response to changes made by 
Dodd-Frank by permitting investment advisers to pay a registered municipal adviser to act as a placement 
agent to solicit government entities on its behalf, if the municipal adviser is subject to a pay-to-play rule 
adopted by the Municipal Securities Rulemaking Board that is at least as stringent as the SEC’s investment 
adviser pay-to-play rule.  Advisers will also continue to be permitted to hire as a placement agent an SEC 
registered investment adviser or broker-dealer that is subject to a pay-to-play rule adopted by FINRA that is 
at least as stringent as the SEC’s investment adviser pay-to-play rule.  The �nal rules also extend the date 
by which advisers must comply with the ban on third-party solicitation from September 13, 2011 to June 
13, 2012.  The SEC’s pay-to-play rules will apply to both exempt reporting advisers and foreign private 
issuers.

Family Of�ce Rule
The SEC also recently adopted �nal rules implementing certain Dodd-Frank provisions that exempt “family 
of�ces” from most provisions of the Advisers Act.  Until recently, “family of�ces” not falling into the private 
adviser exemption were obliged to obtain orders from the SEC declaring them not to be investment advisers 
under the Advisers Act.

A family business seeking to qualify for the “family of�ce” exemption must meet the following criteria:

■ Provides advice solely to “family clients” (family members and certain alter-ego entities formed for tax, 
charitable, or estate planning purposes);

■ Is wholly owned by family clients and exclusively controlled (directly or indirectly) by one or more family 
members; and

■ Does not hold itself out to the public as an investment adviser.

What to Do Now
The �nal rules signi�cantly change the regulatory environment for investment advisers.  Fund managers 
advising existing funds, as well as contemplated funds, should assess with counsel to what extent the �nal 
rules will require registration or reporting with the SEC or with state securities authorities.

Exempt advisers (advisers to venture capital funds, private funds with assets under management of less 
than $150 million and foreign investment advisers) must submit their limited Form ADV reports to the SEC 
by March 30, 2012.  Private fund advisers with assets under management in excess of $150 million must 
submit their initial registration on Form ADV to the SEC no later than February 14, 2012 in order to become 
registered with the SEC by March 30, 2012.

Existing registered investment advisers must �le an amendment to their Form ADV no later than March 30, 
2012 af�rming whether they are still eligible to remain registered with the SEC and provide the disclosure 
required by the amendments to Form ADV.  Mid-sized advisers outside of New York, Minnesota and 
Wyoming that are no longer eligible for SEC registration must �le a Form ADV-W withdrawing from SEC 
regulation no later than June 28, 2012.

New applicants must determine based on their assets under management whether they are eligible to 
register with the SEC.  Advisers outside of New York, Minnesota and Wyoming with less than $100 million in 
assets under management will be required to register with applicable state securities authorities.  Mid-sized 
advisers in New York, Minnesota and Wyoming will need to register with the SEC instead of with the 
applicable state securities authority.

Advisers to venture capital funds should evaluate the terms of their partnership agreements and operating 
agreements for the funds they manage to determine whether such terms would disqualify such funds from 
being considered a venture capital fund for purposes of the exemption.  Advisers should also evaluate the 
investment strategies and holdings of the funds they manage to ensure that they satisfy all of the elements 
of the de�nition of a venture capital fund.

If you have any questions regarding this LEGALcurrents®, please do not hesitate to contact any member 
of our �rm’s Securities Group or Private Equity & Venture Capital Group at 585-232-6500. ■



SEC Adopts Final Dodd-Frank 
Investment Advisers Act Regulations

The U.S. Securities and Exchange Commission (the “SEC”) recently adopted �nal regulations implementing 
new registration requirements and exemptions applicable to investment advisers and private fund advisers 
pursuant to certain provisions of the Dodd-Frank Wall Street Reform and Consumer Protection Act 
(“Dodd-Frank”).  Prior to Dodd-Frank, private fund advisers were able to rely on an exemption from 
registration under the Investment Advisers Act of 1940, as amended (the “Advisers Act”) for advisers with 
fewer than 15 clients that did not hold themselves out to the public as investment advisers.  Dodd-Frank 
eliminated this exemption as of July 21, 2011 and implemented four new exemptions under the Advisers 
Act.  Investment advisers and private fund advisers that are no longer exempt from the Advisers Act must 
�le their initial registration on Form ADV by February 14, 2012 in order to become registered by March 30, 
2012, which is the deadline to register with the SEC under the �nal rules.

Among other things, the �nal rules adopted by the SEC set forth exemptions from SEC registration for 
certain venture capital fund advisers, private fund advisers and foreign private advisers; reallocate 
regulatory oversight of investment advisers among the SEC and the individual states; amend Form ADV; 
amend “pay-to-play” regulations; and de�ne and exempt “family of�ces” from SEC regulation.

Exemption for Private Fund Advisers
The �nal rules create an exemption for investment advisers that act solely as an adviser to “private funds” 
and have assets under management in the U.S. of less than $150 million.  The �nal rules de�ne a private 
fund as a fund that is exempt under Section 3 of the Investment Company Act.  Advisers relying on this 
exemption are required both to provide the SEC with reports, which consist of a limited subset of items on 
Form ADV and to keep such records as the SEC deems necessary.  The �nal rules also treat U.S. advisers 
(advisers with a principal of�ce and place of business in the U.S.) differently than non-U.S. advisers.  Under 
the �nal rules, all of the private fund assets of a U.S. adviser are considered to be assets under manage-
ment in the U.S., even if the adviser has of�ces outside of the U.S.  A non-U.S. adviser, however, need only 
count private fund assets it manages at a place of business in the U.S. towards the $150 million asset limit 
under the exemption.  Assets must be valued on an annual basis at fair value using methods required by the 
revised Form ADV.  Under the revisions to Form ADV, the de�nition of assets under management includes 
proprietary assets, assets managed without compensation, and uncalled capital commitments.

Exemption for Venture Capital Advisers
The �nal rules create an exemption for advisers solely to venture capital funds.  The �nal rules de�ne a 
venture capital fund as a private fund that (i) primarily invests in “qualifying investments” (qualifying 
investments generally consist of equity securities issued by a qualifying portfolio company directly acquired 
for the purpose of providing operating and business capital) and holds not more than 20% of the fund’s 
capital commitments in non-qualifying investments; (ii) is not leveraged except for a limited amount on a 
short-term basis; (iii) does not generally offer redemption rights to investors; and (iv) represents itself to 
investors as pursuing a venture capital strategy.  Under a grandfathering provision, a fund that (i) repre-
sented itself as a venture capital fund, (ii) began raising capital prior to December 31, 2010, and (iii) ceased 
raising capital after July 21, 2011, would generally be considered a venture capital fund for purposes of the 
exemption.  Advisers relying on the venture capital exemption are also required to provide the SEC with 
reports, which consist of a limited subset of items on Form ADV, and keep records as the SEC deems 
necessary.

Reallocation of Regulatory Oversight
Regulatory oversight for investment advisers is divided between the SEC and the states based on the 
adviser’s assets under management.  Prior to Dodd-Frank, advisers generally could not register with the 
SEC unless they had at least $25 million in assets under management.  The �nal rules raised this threshold 
to $100 million by creating a new category of advisers referred to as “mid-sized advisers.”

A mid-sized adviser is an investment adviser that (i) has assets under management of between $25 million 
and $100 million; (ii) is required to be registered in the state where it maintains its principal of�ce and 
place of business, and (iii) would be subject to examination by that state, if required to register (all states, 
other than New York, Minnesota and Wyoming, have con�rmed to the SEC that they will subject advisers 
registered with them to examination).  As of July 21, 2011, mid-sized advisers are prohibited from register-
ing with the SEC and instead are required to register with applicable state securities authorities.  The �nal 
rules permit a mid-sized adviser which would otherwise be required to register in 15 or more states to 
register with the SEC instead.  Advisers with their principal of�ces and place of business in New York, 
Minnesota and Wyoming with assets under management of between $25 million and $100 million must 
register with the SEC by March 30, 2012, unless an exemption from registration is otherwise available.

Mid-sized advisers located outside of New York, Minnesota and Wyoming that are currently registered with 
the SEC will need to withdraw their registration and register with one or more state securities authorities.  
The �nal rules require that all SEC registered advisers must �le an amended Form ADV by March 30, 2012, 
in which they must indicate whether they are eligible to remain registered with the SEC.  If an adviser is no 
longer eligible to be registered with the SEC, it must withdraw its SEC registration by June 28, 2012 by 
�ling a Form ADV-W.  Mid-sized advisers registered with the SEC as of July 21, 2011, must remain 
registered with the SEC (unless an exemption from SEC registration is available) until January 1, 2012.

To prevent mid-sized advisers from having to switch from SEC to state registration regularly, the �nal rules 
include a buffer for SEC and state registered investment advisers.  Once subject to state regulation, a 
mid-sized adviser will not be required to register with the SEC until it has assets under management at 
calendar year end of $110 million or more, and an SEC registered investment adviser will not be required 
to register with state authorities until it has assets under management at calendar year end of less than 
$90 million.

Amendments to Form ADV
The SEC amended Form ADV to require mid-sized advisers registering with the SEC to af�rm annually that 
such advisers are (i) either not required to register as an investment adviser with the state securities 
authority in the state where they maintain their principal of�ces and places of business, or (ii) not subject 
to examination as an investment adviser in such state.

Rather than completing all of the items on Form ADV, the instructions to Form ADV were amended to clarify 
that exempt advisers (including exempt private advisers and venture capital fund advisers as described 
above) are only required to complete a limited subset of items, which include:

■ Basic identifying information for the adviser and the identity of its owners and af�liates;

■ Information about the private funds the adviser manages and about other business activities that the 
adviser and its af�liates are engaged in that present con�icts of interest that may suggest signi�cant risk 
clients; and

■ The disciplinary history (if any) of the adviser and its employees that may re�ect on the integrity of the 
�rm.

The SEC also adopted a number of amendments to Form ADV designed to improve its ability to oversee 
investment advisers and to re�ect that private equity fund managers and hedge fund managers will be 
registering as investment advisers with the SEC for the �rst time.  The Form ADV amendments include:
■ Requiring advisers to provide the SEC with basic organizational and operational information about each
    private fund they advise, such as the type of fund, general information about the size and ownership of 
    the fund, general fund data, and the adviser’s services to the fund;

■ Requiring disclosure by private fund advisers of auditors, prime brokers, custodians, administrators, and 
marketers utilized by the adviser and the private funds the adviser manages;

■ Expanding the type of data investment advisers provide the SEC about their advisory business (including 
data about the types of clients they have, their employees, and their advisory activities) and about their 
business practices that may present signi�cant con�icts of interest (such as the use of af�liated broker-
dealers, soft dollar arrangements, and compensation for client referrals); 

■ Requiring additional information about the investment adviser’s non-advisory activities and their �nancial 
industry af�liations; 

■ Improving the SEC’s ability to assess compliance risks and also to identify advisers that are subject to 
Dodd-Frank requirements concerning certain incentive-based compensation arrangements; and

■ Revising the de�nition of assets under management.

New Pay-To-Play Rules
The �nal rules amend the existing investment advisor “pay-to-play” rules in response to changes made by 
Dodd-Frank by permitting investment advisers to pay a registered municipal adviser to act as a placement 
agent to solicit government entities on its behalf, if the municipal adviser is subject to a pay-to-play rule 
adopted by the Municipal Securities Rulemaking Board that is at least as stringent as the SEC’s investment 
adviser pay-to-play rule.  Advisers will also continue to be permitted to hire as a placement agent an SEC 
registered investment adviser or broker-dealer that is subject to a pay-to-play rule adopted by FINRA that is 
at least as stringent as the SEC’s investment adviser pay-to-play rule.  The �nal rules also extend the date 
by which advisers must comply with the ban on third-party solicitation from September 13, 2011 to June 
13, 2012.  The SEC’s pay-to-play rules will apply to both exempt reporting advisers and foreign private 
issuers.

Family Of�ce Rule
The SEC also recently adopted �nal rules implementing certain Dodd-Frank provisions that exempt “family 
of�ces” from most provisions of the Advisers Act.  Until recently, “family of�ces” not falling into the private 
adviser exemption were obliged to obtain orders from the SEC declaring them not to be investment advisers 
under the Advisers Act.

A family business seeking to qualify for the “family of�ce” exemption must meet the following criteria:

■ Provides advice solely to “family clients” (family members and certain alter-ego entities formed for tax, 
charitable, or estate planning purposes);

■ Is wholly owned by family clients and exclusively controlled (directly or indirectly) by one or more family 
members; and

■ Does not hold itself out to the public as an investment adviser.
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What to Do Now
The �nal rules signi�cantly change the regulatory environment for investment advisers.  Fund managers 
advising existing funds, as well as contemplated funds, should assess with counsel to what extent the �nal 
rules will require registration or reporting with the SEC or with state securities authorities.

Exempt advisers (advisers to venture capital funds, private funds with assets under management of less 
than $150 million and foreign investment advisers) must submit their limited Form ADV reports to the SEC 
by March 30, 2012.  Private fund advisers with assets under management in excess of $150 million must 
submit their initial registration on Form ADV to the SEC no later than February 14, 2012 in order to become 
registered with the SEC by March 30, 2012.

Existing registered investment advisers must �le an amendment to their Form ADV no later than March 30, 
2012 af�rming whether they are still eligible to remain registered with the SEC and provide the disclosure 
required by the amendments to Form ADV.  Mid-sized advisers outside of New York, Minnesota and 
Wyoming that are no longer eligible for SEC registration must �le a Form ADV-W withdrawing from SEC 
regulation no later than June 28, 2012.

New applicants must determine based on their assets under management whether they are eligible to 
register with the SEC.  Advisers outside of New York, Minnesota and Wyoming with less than $100 million in 
assets under management will be required to register with applicable state securities authorities.  Mid-sized 
advisers in New York, Minnesota and Wyoming will need to register with the SEC instead of with the 
applicable state securities authority.

Advisers to venture capital funds should evaluate the terms of their partnership agreements and operating 
agreements for the funds they manage to determine whether such terms would disqualify such funds from 
being considered a venture capital fund for purposes of the exemption.  Advisers should also evaluate the 
investment strategies and holdings of the funds they manage to ensure that they satisfy all of the elements 
of the de�nition of a venture capital fund.

If you have any questions regarding this LEGALcurrents®, please do not hesitate to contact any member 
of our �rm’s Securities Group or Private Equity & Venture Capital Group at 585-232-6500. ■



SEC Adopts Final Dodd-Frank 
Investment Advisers Act Regulations

The U.S. Securities and Exchange Commission (the “SEC”) recently adopted �nal regulations implementing 
new registration requirements and exemptions applicable to investment advisers and private fund advisers 
pursuant to certain provisions of the Dodd-Frank Wall Street Reform and Consumer Protection Act 
(“Dodd-Frank”).  Prior to Dodd-Frank, private fund advisers were able to rely on an exemption from 
registration under the Investment Advisers Act of 1940, as amended (the “Advisers Act”) for advisers with 
fewer than 15 clients that did not hold themselves out to the public as investment advisers.  Dodd-Frank 
eliminated this exemption as of July 21, 2011 and implemented four new exemptions under the Advisers 
Act.  Investment advisers and private fund advisers that are no longer exempt from the Advisers Act must 
�le their initial registration on Form ADV by February 14, 2012 in order to become registered by March 30, 
2012, which is the deadline to register with the SEC under the �nal rules.

Among other things, the �nal rules adopted by the SEC set forth exemptions from SEC registration for 
certain venture capital fund advisers, private fund advisers and foreign private advisers; reallocate 
regulatory oversight of investment advisers among the SEC and the individual states; amend Form ADV; 
amend “pay-to-play” regulations; and de�ne and exempt “family of�ces” from SEC regulation.

Exemption for Private Fund Advisers
The �nal rules create an exemption for investment advisers that act solely as an adviser to “private funds” 
and have assets under management in the U.S. of less than $150 million.  The �nal rules de�ne a private 
fund as a fund that is exempt under Section 3 of the Investment Company Act.  Advisers relying on this 
exemption are required both to provide the SEC with reports, which consist of a limited subset of items on 
Form ADV and to keep such records as the SEC deems necessary.  The �nal rules also treat U.S. advisers 
(advisers with a principal of�ce and place of business in the U.S.) differently than non-U.S. advisers.  Under 
the �nal rules, all of the private fund assets of a U.S. adviser are considered to be assets under manage-
ment in the U.S., even if the adviser has of�ces outside of the U.S.  A non-U.S. adviser, however, need only 
count private fund assets it manages at a place of business in the U.S. towards the $150 million asset limit 
under the exemption.  Assets must be valued on an annual basis at fair value using methods required by the 
revised Form ADV.  Under the revisions to Form ADV, the de�nition of assets under management includes 
proprietary assets, assets managed without compensation, and uncalled capital commitments.

Exemption for Venture Capital Advisers
The �nal rules create an exemption for advisers solely to venture capital funds.  The �nal rules de�ne a 
venture capital fund as a private fund that (i) primarily invests in “qualifying investments” (qualifying 
investments generally consist of equity securities issued by a qualifying portfolio company directly acquired 
for the purpose of providing operating and business capital) and holds not more than 20% of the fund’s 
capital commitments in non-qualifying investments; (ii) is not leveraged except for a limited amount on a 
short-term basis; (iii) does not generally offer redemption rights to investors; and (iv) represents itself to 
investors as pursuing a venture capital strategy.  Under a grandfathering provision, a fund that (i) repre-
sented itself as a venture capital fund, (ii) began raising capital prior to December 31, 2010, and (iii) ceased 
raising capital after July 21, 2011, would generally be considered a venture capital fund for purposes of the 
exemption.  Advisers relying on the venture capital exemption are also required to provide the SEC with 
reports, which consist of a limited subset of items on Form ADV, and keep records as the SEC deems 
necessary.

Reallocation of Regulatory Oversight
Regulatory oversight for investment advisers is divided between the SEC and the states based on the 
adviser’s assets under management.  Prior to Dodd-Frank, advisers generally could not register with the 
SEC unless they had at least $25 million in assets under management.  The �nal rules raised this threshold 
to $100 million by creating a new category of advisers referred to as “mid-sized advisers.”

A mid-sized adviser is an investment adviser that (i) has assets under management of between $25 million 
and $100 million; (ii) is required to be registered in the state where it maintains its principal of�ce and 
place of business, and (iii) would be subject to examination by that state, if required to register (all states, 
other than New York, Minnesota and Wyoming, have con�rmed to the SEC that they will subject advisers 
registered with them to examination).  As of July 21, 2011, mid-sized advisers are prohibited from register-
ing with the SEC and instead are required to register with applicable state securities authorities.  The �nal 
rules permit a mid-sized adviser which would otherwise be required to register in 15 or more states to 
register with the SEC instead.  Advisers with their principal of�ces and place of business in New York, 
Minnesota and Wyoming with assets under management of between $25 million and $100 million must 
register with the SEC by March 30, 2012, unless an exemption from registration is otherwise available.

Mid-sized advisers located outside of New York, Minnesota and Wyoming that are currently registered with 
the SEC will need to withdraw their registration and register with one or more state securities authorities.  
The �nal rules require that all SEC registered advisers must �le an amended Form ADV by March 30, 2012, 
in which they must indicate whether they are eligible to remain registered with the SEC.  If an adviser is no 
longer eligible to be registered with the SEC, it must withdraw its SEC registration by June 28, 2012 by 
�ling a Form ADV-W.  Mid-sized advisers registered with the SEC as of July 21, 2011, must remain 
registered with the SEC (unless an exemption from SEC registration is available) until January 1, 2012.

To prevent mid-sized advisers from having to switch from SEC to state registration regularly, the �nal rules 
include a buffer for SEC and state registered investment advisers.  Once subject to state regulation, a 
mid-sized adviser will not be required to register with the SEC until it has assets under management at 
calendar year end of $110 million or more, and an SEC registered investment adviser will not be required 
to register with state authorities until it has assets under management at calendar year end of less than 
$90 million.

Amendments to Form ADV
The SEC amended Form ADV to require mid-sized advisers registering with the SEC to af�rm annually that 
such advisers are (i) either not required to register as an investment adviser with the state securities 
authority in the state where they maintain their principal of�ces and places of business, or (ii) not subject 
to examination as an investment adviser in such state.

Rather than completing all of the items on Form ADV, the instructions to Form ADV were amended to clarify 
that exempt advisers (including exempt private advisers and venture capital fund advisers as described 
above) are only required to complete a limited subset of items, which include:

■ Basic identifying information for the adviser and the identity of its owners and af�liates;

■ Information about the private funds the adviser manages and about other business activities that the 
adviser and its af�liates are engaged in that present con�icts of interest that may suggest signi�cant risk 
clients; and

■ The disciplinary history (if any) of the adviser and its employees that may re�ect on the integrity of the 
�rm.

The SEC also adopted a number of amendments to Form ADV designed to improve its ability to oversee 
investment advisers and to re�ect that private equity fund managers and hedge fund managers will be 
registering as investment advisers with the SEC for the �rst time.  The Form ADV amendments include:
■ Requiring advisers to provide the SEC with basic organizational and operational information about each
    private fund they advise, such as the type of fund, general information about the size and ownership of 
    the fund, general fund data, and the adviser’s services to the fund;

■ Requiring disclosure by private fund advisers of auditors, prime brokers, custodians, administrators, and 
marketers utilized by the adviser and the private funds the adviser manages;

■ Expanding the type of data investment advisers provide the SEC about their advisory business (including 
data about the types of clients they have, their employees, and their advisory activities) and about their 
business practices that may present signi�cant con�icts of interest (such as the use of af�liated broker-
dealers, soft dollar arrangements, and compensation for client referrals); 

■ Requiring additional information about the investment adviser’s non-advisory activities and their �nancial 
industry af�liations; 

■ Improving the SEC’s ability to assess compliance risks and also to identify advisers that are subject to 
Dodd-Frank requirements concerning certain incentive-based compensation arrangements; and

■ Revising the de�nition of assets under management.

New Pay-To-Play Rules
The �nal rules amend the existing investment advisor “pay-to-play” rules in response to changes made by 
Dodd-Frank by permitting investment advisers to pay a registered municipal adviser to act as a placement 
agent to solicit government entities on its behalf, if the municipal adviser is subject to a pay-to-play rule 
adopted by the Municipal Securities Rulemaking Board that is at least as stringent as the SEC’s investment 
adviser pay-to-play rule.  Advisers will also continue to be permitted to hire as a placement agent an SEC 
registered investment adviser or broker-dealer that is subject to a pay-to-play rule adopted by FINRA that is 
at least as stringent as the SEC’s investment adviser pay-to-play rule.  The �nal rules also extend the date 
by which advisers must comply with the ban on third-party solicitation from September 13, 2011 to June 
13, 2012.  The SEC’s pay-to-play rules will apply to both exempt reporting advisers and foreign private 
issuers.

Family Of�ce Rule
The SEC also recently adopted �nal rules implementing certain Dodd-Frank provisions that exempt “family 
of�ces” from most provisions of the Advisers Act.  Until recently, “family of�ces” not falling into the private 
adviser exemption were obliged to obtain orders from the SEC declaring them not to be investment advisers 
under the Advisers Act.

A family business seeking to qualify for the “family of�ce” exemption must meet the following criteria:

■ Provides advice solely to “family clients” (family members and certain alter-ego entities formed for tax, 
charitable, or estate planning purposes);

■ Is wholly owned by family clients and exclusively controlled (directly or indirectly) by one or more family 
members; and

■ Does not hold itself out to the public as an investment adviser.
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What to Do Now
The �nal rules signi�cantly change the regulatory environment for investment advisers.  Fund managers 
advising existing funds, as well as contemplated funds, should assess with counsel to what extent the �nal 
rules will require registration or reporting with the SEC or with state securities authorities.

Exempt advisers (advisers to venture capital funds, private funds with assets under management of less 
than $150 million and foreign investment advisers) must submit their limited Form ADV reports to the SEC 
by March 30, 2012.  Private fund advisers with assets under management in excess of $150 million must 
submit their initial registration on Form ADV to the SEC no later than February 14, 2012 in order to become 
registered with the SEC by March 30, 2012.

Existing registered investment advisers must �le an amendment to their Form ADV no later than March 30, 
2012 af�rming whether they are still eligible to remain registered with the SEC and provide the disclosure 
required by the amendments to Form ADV.  Mid-sized advisers outside of New York, Minnesota and 
Wyoming that are no longer eligible for SEC registration must �le a Form ADV-W withdrawing from SEC 
regulation no later than June 28, 2012.

New applicants must determine based on their assets under management whether they are eligible to 
register with the SEC.  Advisers outside of New York, Minnesota and Wyoming with less than $100 million in 
assets under management will be required to register with applicable state securities authorities.  Mid-sized 
advisers in New York, Minnesota and Wyoming will need to register with the SEC instead of with the 
applicable state securities authority.

Advisers to venture capital funds should evaluate the terms of their partnership agreements and operating 
agreements for the funds they manage to determine whether such terms would disqualify such funds from 
being considered a venture capital fund for purposes of the exemption.  Advisers should also evaluate the 
investment strategies and holdings of the funds they manage to ensure that they satisfy all of the elements 
of the de�nition of a venture capital fund.

If you have any questions regarding this LEGALcurrents®, please do not hesitate to contact any member 
of our �rm’s Securities Group or Private Equity & Venture Capital Group at 585-232-6500. ■
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