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SEC ADOPTS NEW RULES AMENDING AND 
REQUIRING ELECTRONIC FILING OF FORM D
The SEC recently adopted new rules mandating electronic filing of Form D, the notice form for 
exempt offerings made pursuant to Regulation D of the Securities Act of 1933.  Electronic Form 
D filings may be made on a voluntary basis during a six-month transition period starting 
September 15, 2008 and will become mandatory on March 16, 2009.  The SEC also adopted 
amendments to the information required to be disclosed on Form D.  These changes are meant 
to update, clarify, and simplify Form D’s requirements, improve the collection of data provided 
in the form, and make the form more accessible to regulators and the public.  The SEC also 
announced that its staff and representatives of the North American Securities Administrators 
Association (“NASAA”), the organization of state regulators, are exploring the establishment of 
a “one-stop” filing system that would enable private placement issuers to file Form D and any 
state “blue sky” counterparts simultaneously.

Electronic Filing of Form D
After March 16, 2009, all private placement issuers must file all Form Ds (including initial 
filings and amendments) electronically through a new online filing system that will be acces-
sible via the internet. A manually executed copy of the electronically filed Form D must be kept 
by the issuer for five years and made available to the SEC on request.

The SEC’s new online system will capture and tag data from Form Ds filed electronically, 
making it possible for securities regulators to search and monitor the collected data.  As a 
result, securities regulators and self-regulatory organizations will be able to flag Form D filings 
by type of information and potentially could use such information as the basis for an investiga-
tion.  For example, under the revised Form D an issuer will be required to separately disclose 
finder’s fees, which often indicate that the issuer is paying an unregistered broker-dealer to 
solicit sales.  Tracking such disclosure will be significantly easier through the SEC’s new online 
system.

To electronically file a Form D, issuers will need EDGAR access codes and a user identification 
number.  Issuers that do not have these codes must obtain them by filing a Form ID electroni-
cally at https:www.filermanagement.edgarfiling.sec.gov.  Within two days of filing the Form ID, 
the issuer must fax to the SEC a manually executed and notarized authenticating document.
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The timetable below describes the types of Form D filings that will be permitted during the new 
rules’ transition period:

    Time Period   Permitted manner to file Form D             
Prior to September 15, 2008 Issuers must continue to make paper Form D filings on the
    current Form D.

From September 15, 2008  Issuers may:
through March 15, 2009      1.  File electronically the new Form D through the SEC’s
            online filing system;
        2.  File a paper copy of the new Form D with the SEC; or
        3.  File a paper copy of the current Form D with the SEC.

Beginning March 16, 2009 All Form Ds, as well as amendments to Form Ds previously
    filed (whether on paper or electronically), must be filed
    through the SEC’s online filing system.  There will be no
    hardship exemption to permit paper filings.

Revisions to Form D Information Requirements
In conjunction with requiring electronic filing, the SEC has also revised the information required 
to be included in Form D.  These changes include:

■ Requiring that issuers report the date of the first sale of an offering, which will allow 
federal and state securities regulators to determine if the Form D is being timely filed;

■ Providing a new instruction to Form D that clarifies that the date of first sale is the date 
on which the first investor is irrevocably contractually committed to invest, which, 
depending on the terms and conditions of the contract, could be the date on which the 
issuer receives the investor’s subscription agreement or payment;

■ Specifying when amendments need to be made to a filed Form D.  This includes requiring 
the filing of an amendment annually, on or before the first anniversary date of the filing of 
the Form D or the filing of the most recent amendment, if the offering is continuing at that 
time;

■ Requiring revenue range information for the issuer, or net asset value range information 
in the case of hedge funds (subject to an option to decline to disclose);

■ Replacing the current requirement to disclose information on a wide variety of expenses 
and applications of proceeds with a requirement to report expenses only as to the 
amounts paid for sales commissions and, separately stated, finders’ fees, and report use 
of proceeds only as to the amount of proceeds used to make payments to executive 
officers, directors, and promoters;

■ Replacing the current federal and state signature requirements with a combined signature 
requirement that includes an undertaking to provide offering documents to regulators on 
request (subject to applicable law), a consent to service of process, and a certification 
that the issuer is not disqualified by rule from relying on an exemption claimed;
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■ Requiring more specific information on the registration exemption claimed by the issuer 
in the Form D notice as well as information on any exclusion claimed from the definition 
of “investment company” under the Investment Company Act of 1940; and

■ Limiting reporting of the minimum investment amount accepted in the offering to the 
amount accepted from outside investors, so as not to adversely affect employee stock 
ownership incentive plans.

Federal and State Coordination – One Stop Filing
The SEC staff and representatives of the NASAA are exploring the establishment of a one-stop 
filing system that would link the SEC’s site to a site sponsored by NASAA, enabling Form D 
filers to make their SEC and state filings simultaneously.  If one-stop filing is not available by 
March 16, 2009 when electronic filing of Form D with the SEC becomes mandatory, a printed 
copy of the online Form D would be used for state filings.
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If you have any questions about the matters discussed in this memo, please contact one of the 
attorneys listed below. 
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