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SEC Amends Form S-3 Eligibility Requirements and Overhauls Small 
Business Reporting and Disclosure Requirements
The SEC has approved rule amendments designed to allow smaller public companies the 
benefit of streamlined shelf registration procedures afforded by Form S-3.  The amendments 
to Form S-3 will become effective on January 28, 2008. 

The SEC also approved rule amendments designed to extend the benefits of the small 
business issuer regulation (Regulation S-B) to a greater number of companies and simplified 
the scaled disclosure and reporting requirements.  These amendments will become effective 
on February 4, 2008.

EXPANDED ACCESS TO FORM S-3 FOR SMALLER PUBLIC COMPANIES

The SEC has adopted amendments to the eligibility requirements for registration statements 
on Form S-3. These amendments are intended to allow smaller companies to benefit from the 
more flexible and efficient access to the public securities markets afforded by Form S-3 
without compromising investor protection. 

The amendments to Form S-3 will allow companies with less than $75 million in “public 
float” to register primary offerings of their securities on Form S-3 provided they:

■ meet the other registrant eligibility requirements of Form S-3;

■ do not sell more than the equivalent of one-third of their “public float” in primary 
offerings during any rolling period of 12 calendar months;

■ have a class of equity securities listed on a national exchange; and

■ are not shell companies and have not been shell companies for at least 12 calendar 
months immediately preceding the filing of the Form S-3.

SMALL BUSINESS DISCLOSURE AND REPORTING REQUIREMENTS

The SEC has adopted amendments to Regulation S-K that will create a new category of 
issuer called “smaller reporting companies.”  This new category of issuer will include all 
companies with a “public float” below $75 million.  These smaller reporting companies will 
be able to utilize the less stringent disclosure requirements currently contained in Regulation 
S-B, which will be integrated into Regulation S-K.  Currently only “small business issuers,” 
which have both a “public float” and revenues of less than $25 million, can take advantage of 
the less stringent disclosure and financial reporting requirements contained in Regulation 
S-B and the SB forms.
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The new rules will also eliminate the current SB forms and permit smaller reporting companies 
to elect to comply with scaled financial disclosure and non-financial disclosure on an 
item-by-item, or “a’ la carte,” basis.  Foreign companies will be able to qualify as “smaller 
reporting companies” if they choose to file on domestic company forms and provide financial 
statements prepared in accordance with U.S. GAAP.

If you have any questions about the matters discussed in this memo, please contact one of the 
attorneys listed below.
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