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SEC Eliminates Broker Discretionary Votes in 
Director Elections
In July, the Securities and Exchange Commission (the “SEC”) approved amendments to New 
York Stock Exchange (“NYSE”) Rule 452 and the corresponding section of the Listed Com-
pany Manual to eliminate broker discretionary voting in all director elections, whether 
contested or not.  The new rule applies to all elections of directors at shareholder meetings 
held on or after January 1, 2010.  Because Rule 452 applies to brokers, it will impact not only 
issuers listed on the NYSE, but also issuers listed on other exchanges such as NASDAQ. 

NYSE Rule 452 permits brokers holding shares on behalf of their customers to vote on 
“routine” proposals at shareholder meetings if the beneficial owner of the shares has not 
instructed the broker how to vote the shares.  A routine proposal is one that is not contested 
and does not involve a matter which may substantially affect the rights or privileges of 
shareholders.  Rule 452 sets forth a list of specific matters that are considered “non-routine,” 
on which brokers may not vote without instructions from the beneficial owner of the shares. 
The amended Rule 452, as approved by the SEC, adds “election of directors,” even if uncon-
tested, to the list of non-routine matters.  An exception is provided for companies registered 
under the Investment Company Act of 1940.  

By adding director elections to the list of non-routine matters, brokers will no longer be able 
to vote shares they hold on behalf of beneficial owners in director elections, absent instruc-
tions from the beneficial owner.

Elimination of broker discretionary voting in director elections will likely have several impor-
tant consequences during the 2010 proxy season, including

■  Potential difficulty in obtaining a quorum at annual shareholder meetings, especially for 
smaller companies with a high percentage of retail shareholders;

■  Likely increased voting power for institutional shareholders because retail shareholders 
vote at a much lower rate than institutional shareholders;

■  Increased use of proxy solicitors in director elections as companies seek to generate a 
higher rate of response among retail shareholders;

■  Potential for greater influence in director elections by proxy advisory firms such as 
RiskMetrics and GlassLewis, as subscribers to those services will practically have 
increased voting power; and
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■  Increased difficulty in obtaining the requisite majority vote for director elections for 
companies that have adopted majority voting requirements.

Practical steps that can be taken prior to the 2010 proxy season include the following:

■ Protect Ability to Achieve a Quorum: Many state corporate statutes, including the 
Delaware General Corporation Law, provide that a quorum, once established for a 
meeting, is valid for all matters voted on at the meeting.  If a “routine” proposal is on the 
ballot at an annual shareholder meeting, shares voted by brokers on the “routine” 
proposals can be used to satisfy the quorum requirement.  To ensure that a quorum is 
present, companies should place a routine item on the ballot at the annual shareholder 
meeting, such as the ratification of auditors.

■ Review Majority Voting Provisions: Revisit the particulars of majority voting provisions 
and fully understand their consequences in view of the increased difficulty that some 
companies may face in satisfying this standard.  Without the benefit of broker discre-
tionary votes, companies may have to rely on proxy solicitation firms to accumulate the 
necessary affirmative votes to satisfy a majority vote requirement.  

■ Determine Pro Forma Impact: Consider having a proxy solicitor prepare pro forma 
calculations of director election results for recent annual shareholder meetings after 
giving effect to the recent NYSE Rule 452 amendment.  This will allow a company to see 
how the NYSE rule amendment will affect future director elections, and assist compa-
nies in determining whether the expense of engaging a proxy solicitor is warranted. 

■ Focus on Shareholder Profile and Feedback: Remain updated on the shareholder profile 
of the company, the recent feedback from shareholders, and the upcoming issues that 
could trigger a proxy advisory service to issue a negative recommendation on director 
re-election.
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If you have any questions about the matters discussed in this memo please contact 
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