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SEC Issues Final Rule Regarding Listing
Standards for Compensation Committees
The Securities and Exchange Commission (the “SEC”) has adopted �nal rules directing the national securi-
ties exchanges to adopt new listing standards related to compensation committee independence and 
requiring additional proxy statement disclosure regarding the use of compensation consultants.  The �nal 
rules were adopted pursuant to the Dodd-Frank Wall Street Reform and Consumer Protection Act.  Among 
other things, the �nal rules direct the national securities exchanges to adopt listing standards requiring that 
each member of a listed issuer’s compensation committee be both a member of the issuer’s board of 
directors and independent.  The rules also require additional proxy statement disclosure regarding the 
compensation committee’s use of compensation consultants and whether the work of a compensation 
consultant raised any con�icts of interest.

Who is Affected by the Final Rules?
The �nal rules regarding compensation committee independence and factors that a compensation commit-
tee must consider before selecting a compensation consultant or other adviser will apply to every company 
whose stock is listed on the New York Stock Exchange (including the NYSE MKT) or NASDAQ, although 
smaller reporting companies and controlled companies will be exempt from these requirements. 

The �nal rules regarding additional proxy statement disclosure with respect to compensation consultants 
and related con�icts of interest apply to all public companies, regardless of size.

Compensation Committee Independence Requirements
The �nal rules direct the national securities exchanges to adopt listing standards requiring all members of a 
listed issuer’s compensation committee or any committee of the board that performs functions typically 
performed by a compensation committee to be members of the board of directors and to meet heightened 
independence requirements to be adopted by each exchange.  The �nal rules do not require an issuer to 
have a compensation committee.  The �nal rules also do not require the exchanges to adopt a uniform 
de�nition of independence, but rather give the exchanges �exibility to develop their own independence 
requirements.  In the course of developing their de�nitions of independence, the exchanges will have to 
consider the following relevant factors:

■ A director’s source of compensation, including any consulting, advisory, or compensatory fee paid by the 
issuer; and

■ Whether a director is af�liated with the issuer, a subsidiary of the issuer, or an af�liate of a subsidiary of 
the issuer.

Exchanges are not required to prohibit all af�liates from serving on a compensation committee, but the SEC 
encourages exchanges to consider ties between an issuer and a director that could impair a director’s 
judgment, such as business or personal relationships between directors and the issuer’s executive of�cers.
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Retaining Compensation Advisers
The �nal rules require the national securities exchanges to adopt listing standards that permit a compensa-
tion committee to retain or obtain the advice of a compensation consultant or other adviser, and that 
authorize the compensation committee to appoint, compensate, and oversee such adviser.  Unlike the new 
requirement for independent compensation committee members, compensation advisers may be 
non-independent, including, for example, outside counsel retained by management.  Compensation 
advisers to the compensation committee may also include non-independent compensation consultants, 
including those also retained by management.

Independence Factors for Compensation Advisers
The �nal rule directs the national securities exchanges to adopt listing standards requiring compensation 
committees to consider the following six independence factors before retaining or obtaining a compensa-
tion adviser:

■ Whether the person that employs the compensation adviser provides other services to the issuer;

■ The amount of fees paid by the issuer to the person that employs the compensation adviser, as a 
percentage of the total revenue of the person that employs the compensation adviser;

■ The policies and procedures of the person that employs the compensation adviser that are designed to 
prevent con�icts of interest;

■ Any stock of the issuer owned by the compensation adviser (but not stock owned by the person employ-
ing the compensation adviser);

■ Any business or personal relationships between the compensation adviser and members of the compen-
sation committee; and

■ Any business or personal relationships between the executive of�cers of the issuer and the compensa-
tion adviser or the person employing the compensation adviser.

The �nal rules emphasize that compensation committees should not consider any one factor to be a 
determinative factor of independence.  It is important to note that while compensation committees are 
required to consider the six factors, there is no requirement that compensation advisers be independent.  
Compensation committees must consider these six factors when retaining or obtaining the advice of any 
compensation consultant, legal counsel, or other adviser.  The rules explicitly exclude in-house counsel, 
which a compensation committee may consult without �rst considering the six factors.  While a compensa-
tion consultant retained by the compensation committee is not required to be independent, issuers will be 
required to disclose any con�icts of interest raised by the work of a compensation consultant in the issuer’s 
proxy statement.

Opportunity to Cure Defects
The �nal rules require the exchanges to provide appropriate procedures for issuers to have a reasonable 
opportunity to cure any noncompliance with the compensation committee listing requirements that could 
result in the delisting of an issuer’s securities.  The exchanges’ rules may also provide that if a member of 
an issuer’s compensation committee ceases to be independent for reasons outside the compensation 
committee member’s reasonable control, that person, with notice by the issuer to the exchange, may 
remain a compensation committee member of the issuer until the earlier of the next annual shareholders’ 
meeting or one year from the occurrence of the disqualifying event.
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Exemptions
The �nal rules exempt the following four classes of issuers from the compensation committee member 
independence listing standards:

■ limited partnerships;

■ companies in bankruptcy proceedings;

■ registered open-end management investment companies; and

■ any foreign private issuer that does not have an independent compensation committee, but discloses to 
its shareholders in its annual report the reasons for the lack of an independent compensation committee.

In addition, the �nal rules exempt smaller reporting companies and controlled companies from the compen-
sation committee independence and compensation consultant or other adviser independence consider-
ations.  The �nal rules de�ne a “controlled company” as a listed issuer in which more than 50% of the 
voting power for the election of directors is held by an individual, a group, or another company. 

Although not speci�cally exempted, exchanges have the latitude under the �nal rules to consider exempting 
“emerging growth companies,” a new category of issuer created by the Jumpstart Our Business Startups 
Act or JOBS Act.

Compensation Consultant Disclosure
The �nal rules require that, in any proxy solicitation for an annual meeting, issuers must disclose in their 
proxy statements whether the compensation committee has retained or obtained the advice of a compen-
sation consultant, whether the work of the compensation consultant has raised any con�ict of interest and, 
if so, the nature of the con�ict and how the con�ict is being addressed.  Current SEC proxy rules already 
require issuers to disclose “any role” compensation consultants have in determining or recommending the 
amount or form of executive and director compensation.  The �nal rules keep that existing framework in 
place and add a new requirement for issuers to disclose whether the work of the compensation consultant 
raised any con�icts of interest.  This new requirement is applicable to any compensation consultants whose 
work must be disclosed pursuant to the SEC’s current proxy rules regardless of whether it was retained by 
management, the compensation committee, or any other board committee.  The new requirement applies 
to all issuers, including smaller reporting companies, controlled companies, and non-listed issuers, but not 
foreign private issuers.  This new disclosure requirement only applies to compensation consultants, and not 
to other compensation advisers, such as legal counsel.

Transition and Timing
The exchanges must provide to the SEC proposed listing standards or amendments that comply with the 
�nal rules by September 25, 2012.  By June 27, 2013, the exchanges must have in place SEC approved 
listing standards or amendments.

The con�ict of interest disclosure requirement regarding compensation consultants will be effective in any 
proxy statement for annual meetings held after January 1, 2013.
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What to Do Now
As the exchanges begin the process of creating new listing standards to comply with the �nal rules, there 
are several things companies can begin to do now.  We suggest that companies should begin to:

■ Gather information based on the six independence factors for each compensation consultant retained by 
management or the compensation committee so that the company’s disclosure obligations during the 
2013 proxy season can be satis�ed;

■ Develop procedures for conducting the independence assessment that will eventually be required for all 
advisers to the compensation committee (other than in-house counsel);

■ Evaluate whether current members of the company’s compensation committee will likely be able to 
satisfy the applicable independence requirements of the exchange where the company’s securities are 
listed;

■ Revise compensation committee charters so that they can be quickly amended once the exchanges 
adopt the required listing standards, which must occur by June 2013;

■ Revise director questionnaires so that they can be quickly amended to re�ect the updated independence 
requirements once the exchanges adopt the revised listing standards; and

■ If necessary, revise board nomination and selection procedures to re�ect the applicable independence 
requirements of the exchange where the company’s securities are listed.

If you have any questions regarding this LEGALcurrents®, please do not hesitate to contact any member of 
our �rm’s Securities Group or Employee Beneftis and Executive Compensation Group at 585-232-6500. ■
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