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SEC Issues New Interpretive Guidance 
Regarding Climate Change
On January 27, 2010, a divided Securities and Exchange Commission (the “SEC”) approved the release of 
interpretive guidance on existing SEC disclosure requirements as they relate to the issue of climate change 
(the “Release”). The Release makes clear that companies should consider the impact of climate change 
when drafting their disclosure documents �led with the SEC and provides guidance on certain existing 
disclosure rules that may require a company to disclose the impact that climate change may have on it. The 
interpretive guidance is effective immediately and applies to the annual reports on Form 10-K that are due 
for companies with �scal years ending November 30, 2009 and after. The full text of the interpretive 
guidance can be found at: http://www.sec.gov/rules/interp/2010/33-9106.pdf.

Provisions of Regulation S-K that are Implicated by the Effects 
of Climate Change
The Release discusses the items of Regulation S-K that may be implicated by developments related to 
climate change. The Release speci�cally cites Items 101 (Description of Business), 103 (Legal Proceedings), 
303 (Management Discussion and Analysis) and 503(c) (Risk Factors) of Regulation S-K. The Release 
focuses on four areas that may trigger climate change disclosure under these items of Regulation S-K.

Legislation and Regulation
The Release indicates that companies should consider the impact of both existing and pending legislation 
and regulation when analyzing its disclosure obligations, as follows:  

Item 101
Item 101 of Regulation S-K requires disclosure regarding the material effects that compliance with federal, 
state and local provisions regulating the discharge of materials into the environment may have upon capital 
expenditures. The Release indicates that if federal, state, and local laws and regulation related to green-
house gas emissions require a company to incur material capital expenditures for environmental control 
facilities, disclosure will be required regarding estimated capital expenditures for the remainder of the 
current �scal year and for the succeeding �scal year.

Item 303
Item 303 of Regulation S-K requires a company to assess whether any enacted climate change legislation 
or regulation is reasonably likely to have a material effect on a company’s �nancial condition or results of 
operation. In regards to pending climate change legislation or regulation, the two-step analysis described 
below should be followed to determine whether disclosure is required under Item 303 of Regulation S-K.

■ Management must �rst evaluate whether the pending legislation or regulation is likely to be enacted. The 
analysis ends only if management is able to determine that pending legislation or regulation is unlikely to 
be enacted. The Release does not provide any guidance on how management is to make this determina-
tion. Given the political uncertainty and the controversial nature of climate change legislation and 
regulation, it will be dif�cult for many management teams to determine with much con�dence the 
likelihood of climate change legislation or regulation being enacted.  

■ Assuming climate change legislation or regulation is enacted, management must then determine whether 
such legislation or regulation is reasonably likely to have a material effect on a company. Unless 
management determines that a material effect is unlikely to occur, the company must provide disclosure 
regarding the impact of the pending legislation or regulation under Item 303 of Regulation S-K.
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The SEC warns companies not to limit their analysis only to the negative consequences of a proposed 
climate change law or regulation. Changes in law or in the business practices of some companies 
in response to climate change legislation or regulation may provide new opportunities that should be 
considered as well in a company’s analysis.

Item 503(c)
Item 503(c) of Regulation S-K may require risk factor disclosure regarding existing or pending legislation 
or regulation that relates to climate change. The Release advises companies to consider speci�c risks they 
face as a result of existing or pending climate change legislation or regulation and avoid generic risk factor 
disclosure that could apply to any company.

International Accords
The Release indicates that companies whose businesses are reasonably likely to be impacted by existing 
and potential international accords, such as the Kyoto Protocol, will be subject to the same disclosure 
obligations discussed above regarding existing and potential legislation and regulation.

Indirect Consequences of Regulation or Business Trends
Legal, technological, political and scienti�c developments regarding climate change may create demand 
for new products or services or decrease demand for existing products or services. The Release indicates 
that these business trends or risks may be required to be disclosed as risk factors under Item 503(c) 
of Regulation S-K or in management discussion and analysis under Item 303 of Regulation S-K. In some 
cases, these developments could have such a signi�cant impact on a company’s business that disclosure 
may be required under Item 101 of Regulation S-K.

Physical Impact of Climate Change
The Release also indicates that if companies are vulnerable to the possible consequences of climate 
change, such as severe weather, rising sea levels, the arability of farmlands and water availability and 
quality, such companies should consider disclosing such consequences in their publicly �led disclosure 
documents.

Actions to Take Now
Companies should analyze the impact of climate change on the company’s �nancial condition and results 
of operations and determine whether the impact of climate change could be material to the company. 
In addition, companies should evaluate their existing disclosure regarding climate change to determine 
whether additional disclosure is necessary or desirable under the standards articulated in the Release.  

If you have any questions regarding this LEGALcurrents®, please do not hesitate to contact any member 
of our �rm’s Securities Practice Area at 585-232-6500. ■
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