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SEC Will Permit Shareholder Proposals              
on Proxy Access for 2012 
This fall the U.S. Securities and Exchange Commission (the “SEC”) issued a release announcing that 
amendments to Rule 14a-8 of the Securities Exchange Act of 1934, as amended, permitting shareholder 
proposals on proxy access will be effective for the 2012 proxy season.  As a result, shareholders may require 
public companies to include in their proxy materials shareholder proposals seeking to give shareholders 
direct access to company proxy materials for inclusion of director nominees.

Last year, the SEC adopted a mandatory proxy access rule, Rule 14a-11, permitting shareholders to include 
director nominees in a company’s proxy materials.  In connection with its adoption of Rule 14a-11, the SEC 
also adopted amendments to Rule 14a-8.  Rule 14a-11 never became effective because the United States 
Court of Appeals for the District of Columbia Circuit issued an order vacating Rule 14a-11. The Court’s order 
did not affect the amendment to Rule 14a-8, which was not challenged in the litigation. Accordingly, the SEC 
issued the release making Rule 14a-8 effective for the 2012 proxy season. 

Amendments to Rule 14a-8
Rule 14a-8 requires a company to include certain shareholder proposals in the company’s proxy statement, 
provided the conditions of Rule 14a-8 are satis�ed.  Rule 14a-8(i)(8) has been amended to permit share-
holders to propose charter or bylaw amendments that seek to change director nomination procedures to the 
extent permitted under applicable state law.  Although some companies may challenge such shareholder 
proxy access proposals as impermissible under state law, Delaware amended its General Corporation Law in 
2009 to permit Delaware corporations to adopt bylaws that grant shareholders access to the company’s 
proxy materials to nominate directors, thereby barring a state law challenge by Delaware corporations.    

As amended, Rule 14a-8(i)(8) will permit companies to exclude a shareholder proposal if such proposal:

■ would disqualify a director nominee standing for election; 
■ would remove a director from of�ce before her term has expired; 
■ questions the competence, business judgment or character of one or more nominees or directors; 
■ seeks to include a speci�c individual in the company’s proxy materials for election to the board; or 
■ otherwise could affect the outcome of the upcoming election of directors.

What to Do Now
Companies should prepare for the 2012 proxy season by educating board members about the possibility of 
proxy access proposals and reviewing current advance-notice provisions and procedures for shareholder 
nomination of directors set forth in the company’s bylaws.  Companies, especially those with perceived 
governance issues, may also want to engage signi�cant and/or activist shareholders to determine whether 
any corporate governance concerns exist and whether such concerns could be privately addressed.  Compa-
nies that anticipate they may be targets for proxy access proposals should consult with counsel regarding 
available options and how to prepare for a possible proxy access proposal.     

If you have any questions regarding this LEGALcurrents®, please do not hesitate to contact any member of 
our �rm’s Securities Group at 585-232-6500. ■ 
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