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EMPLOYEE BENEFITS &
EXECUTIVE COMPENSATION

Another Opportunity for Section 409A
Documentary Compliance
Earlier this year, the IRS issued Notice 2010-6 which allows companies to voluntarily correct certain 
documentary failures to comply with the requirements of Section 409A of the Tax Code.  This relief is 
particularly favorable for corrections made during 2010 because the income inclusion requirements and 
penalties that otherwise apply under this new correction program are waived for corrections made during 
2010.

For companies that have not previously had their arrangements reviewed for Section 409A compliance, this 
provides an opportunity to correct certain documentary failures; and for companies that previously had their 
arrangements reviewed, this provides an opportunity to correct certain documentary failures in arrange-
ments that may have been overlooked or that have been impacted by subsequent guidance.  Of particular 
interest are arrangements that use the term “termination of employment” or that require a waiver and 
release for severance pay.

Please note that there are separate correction procedures for operational failures, which are not discussed 
in this document.

Section 409A Background
Section 409A regulates the payment of nonquali�ed deferred compensation, which is broadly de�ned as 
any compensation that is earned in one year and paid in a subsequent year.  Accordingly, Section 409A may 
apply to compensation not typically thought of as deferred compensation, such as bonuses, reimbursement 
arrangements, tax gross-ups and severance pay. 

Operational compliance with the requirements of Section 409A has been required since January 1, 2005, 
and documentary compliance since January 1, 2009.

A failure to comply with Section 409A generally results in the compensation being immediately includible in 
income, an additional 20% penalty tax and an interest penalty.

Document Corrections Program
While extremely detailed and complex, the corrections program provided by Notice 2010-6 generally allows 
for correction of the following types of violations:

■ The use of ambiguous plan terms, such as the use of “termination of employment” instead of the 
permissible payment event under Section 409A of “separation from service,” or terms providing for 
payment “as soon as administratively practicable” without limiting such period to 90 days or fewer.

■ The use of impermissible de�nitions of certain permissible payment events, such as “separation from 
service,” “disability” and certain change-in-control events.

■ The use of impermissible payment periods, such as a requirement of a release of claims before the 
payment of separation pay will commence.

■ The removal of impermissible payment events or payment schedules.

■ The failure by a public company to require a six-month delay for certain payments upon separation to a 
“speci�ed employee.”

■ Taxable reimbursements and in-kind bene�ts that do not comply with the requirements of Section 409A.
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Some of the corrections typically require the inclusion of a portion of the income and the payment of the 
20% penalty tax on such amount.  However, such requirements are generally waived for corrections made 
during 2010.

Action Required
As soon as possible in 2010, companies should inventory all arrangements possibly affected by Section 
409A, and discuss with counsel what arrangements need to be reviewed or re-reviewed for compliance 
with Section 409A.  Any violations of Section 409A should then be analyzed under Notice 2010-6 to 
determine if the violation is correctable.

It is also important to ascertain whether any operational failures to comply with Section 409A have 
occurred, as there is a separate IRS corrections program for operational failures.

If you need assistance with Section 409A or documentary or operational failure corrections, please feel free 
to contact a member of the HSE Employee Bene�ts & Executive Compensation Group.■

2


