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STATE LAW FREEZING BANK ACCOUNTS OF 
NURSING HOME OWNERS RULED UNCONSTITUTIONAL 

 
2010 statute required private owners to seek bureaucratic approval to spend their net earnings. 

 
 

Rochester, New York—March 26, 2012 – The Appellate Division, Fourth Department in Rochester 

has unanimously affirmed a judgment declaring a section of the State's Public Health Law unconstitutional. 

The stricken law required private owners of nursing facilities in the State to seek approval from the 

Commissioner of Health before they could spend their lawfully earned profits beyond an arbitrary threshold 

amount.  

 

In The Brightonian v Daines, a group of for-profit nursing homes, on behalf of all members of the New 

York State Health Facilities Association, challenged Public Health Law 2808 (5)(c) as an overreaching, 

unconstitutional intrusion upon their private property rights as citizens, as unconstitutionally vague, and as an 

unlawful delegation of unfettered power by the Legislature to the Commissioner of Health. In a Memorandum 

and Order issued on March 23, 2012, the Appellate Division agreed with the plaintiffs on all counts. 

 

In affirming the declaratory judgment and permanent injunction granted by Supreme Court Justice 

Matthew Rosenbaum in November 2010, the appellate court ruled that "it is manifestly unfair and 

unreasonable to freeze the equity of all nursing homes" in order to protect residents and the public from the 

"possibility" that some owner might endanger the financial health of the facility by "excessive withdrawals of 

equity."  
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The Court found that a preexisting restriction that prohibits owners from excessively withdrawals that 

create negative net worth "sufficiently protected" residents and the public from any such danger. "We 

conclude that [the statute] sweeps so broadly as to be irrational and arbitrary in view of the objective to be 

accomplished". 

 

Robert W. Hurlbut, owner of the lead nursing home plaintiff, The Brightonian Nursing Home in 

Rochester, called the ruling "a much needed vindication of the rights of Americans to spend their own 

earnings free from big government control." In his affidavit to the court challenging this law, Hurlbut had 

questioned whether he was "still living in the United States of America or had entered the Twilight Zone?" 

 

Thomas G. Smith, partner at the Rochester-based firm of Harter Secrest & Emery LLP who argued the 

appeal, said he was "gratified that the New York courts have made clear that private owners of nursing homes 

are not wards of the State, but entitled to the same constitutional rights to their property as all other business 

owners."    

 

Smith and his colleague F. Paul Greene represented all of the nursing home plaintiffs in this legal 

challenge.   The Commissioner now has 30 days to decide whether to pursue a final appeal to the New York 

Court of Appeals.   

 

Harter Secrest & Emery LLP 

The firm with the most U.S. News and Best Lawyers Top Tier rankings in Western New York, Harter 

Secrest & Emery provides business and specialty legal services to clients ranging from individuals and family-

owned businesses to Fortune 100 companies and major regional institutions. With offices in Rochester, 

Buffalo and Albany, New York, and in Naples, Florida, the firm comprises more than 135 attorneys and total 

staff of 300. 

 

# # # 

 


