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SUSPENSION OF REQUIRED MINIMUM 
DISTRIBUTIONS/NEW POWER OF ATTORNEY 
LEGISLATION
We are pleased to discuss these two timely topics: the suspension for 2009 of the required 
minimum distribution rules and the recently enacted changes to New York’s Power of Attorney 
law.  We discuss each in turn.

REQUIRED MINIMUM DISTRIBUTIONS FOR 2009 SUSPENDED
Ordinarily, taxpayers age 70½ or older must take a required minimum distribution from their 
IRA or other qualified retirement plan each year.  In December of 2008, Congress passed the 
Worker Retiree and Employer Recovery Act of 2008.  The Act suspends the required minimum 
distribution for 2009.  The suspension of the required minimum distribution allows taxpayers 
to leave assets in their retirement account and not force the liquidation of assets from these 
accounts at the lower market valuations we have been experiencing.

Please note that if there was a required minimum distribution for 2008 which was not yet 
withdrawn, that distribution is still required to be made by April 1, 2009. 

Consideration should also be given to the possibility of converting tax deferred retirement 
account assets into Roth IRAs.  Current legislation allows for conversion of retirement assets 
into Roth IRAs in the year 2010 without the current income limitations.  Therefore, the deferral 
of minimum distributions for 2009 should be considered alongside potential transformation of 
retirement assets into Roth IRAs in 2010.

While retirement assets converted to a Roth IRA are income taxed at the time of conversion, 
the future growth and earnings of the Roth IRA are income tax free.  With the current low 
valuations of many retirement assets, consideration of a Roth IRA going forward is advisable.

One obvious consideration is the possibility that marginal income tax rates will increase.  
According to press reports, the Obama Administration favors allowing the so-called "Bush tax 
cuts" to expire at the end of 2010.  Thus, the 33% marginal rate will be 36% and the 35% 
marginal rate will be 39.6%, beginning with the 2011 tax year.

Another consideration is the Obama Administration's proposal to limit itemized deductions for 
taxpayers at higher marginal rates.  In a nutshell, the proposal would limit all itemized 
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deductions--most prominently, charitable contributions, mortgage interest payments and state 
and local income and property tax payments--to the 28% marginal bracket.Several points are 
noteworthy.  First, even if the budget proposal is adopted by Congress, further legislation 
would be needed to change the Internal Revenue Code.

Second, the proposal does not discuss the effective date for the change, even if enacted.  We 
would be surprised if the change were retroactive to the first of this year; it is more likely that 
it would be effective January 1, 2010.  It is also possible that the effective date would be the 
date that the President signs the tax legislation (which would likely be no earlier than late 
spring or early summer).

We believe that clients are well advised to consult with their financial advisors as to whether to 
suspend the required minimum distribution for 2009 from their IRAs and qualified retirement 
plans and if they should consider converting retirement assets to a Roth IRA.

NEW POWER OF ATTORNEY LEGISLATION
A power of attorney gives authority to one or more persons to act on another’s behalf.  A 
person giving the authority is known as the “principal.”  The person receiving the authority is 
known as the “attorney-in-fact” or the “agent.”  For ease of reference, we will refer to the 
person receiving the authority as the agent.  Also, we will assume only one agent is 
designated—it is possible to have more than one agent.

What does a power of attorney do?  The power allows the agent to handle a person’s financial 
affairs in the event of incapacity or unavailability.

New York has long had a statutory power of attorney.  The statute was introduced in the late 
1940’s to reduce questions about the scope of an agent’s authority, that is, what an agent could 
do.  The form, commonly called the “New York Short Form,” contained a series of phrases.  
Each of the phrases had a counterpart in the New York statute, and the statute spelled out in 
great detail what specific acts were authorized by a particular phrase on the New York Short 
Form.

The Legislature periodically has revised the New York Short Form.  Most recently, in response 
to concerns about instances of unauthorized gifts by agents, New York has substantially 
revised the statute.  The original effective date of the revision was March 1, 2009.  Under 
legislation that Governor Paterson signed on February 25, the new effective date of the 
revision is September 1, 2009.

CHANGES MADE BY THE NEW LAW

The first significant change made by the new law is to clarify that the agent is a fiduciary for 
the principal.  What this means is that the agent is to act with the principal’s best interests in 
mind and to have only the principal’s interests in mind.  Put another way, the agent should 
avoid any conflict of interest or self-dealing.
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To further this goal, the updated Short Form contains a recitation of the agent’s responsibili-
ties.  In addition, the agent must now formally accept his or her position by signing the power. 
The agent does not have to sign the power at the same time as the principal signs the power.

The law explains how a power can be revoked by a principal and specifies that a third 
party—such as a financial institution—may rely upon the power until the third party has actual 
notice of the revocation of the power.  There is a provision that deals with notice to a third 
party that is a financial institution.  

For gifts above a modest amount, changes of beneficiary designations, and changes to joint 
accounts or trust agreements, the law provides for a rider to the statutory power of attorney 
form to give an agent authority with respect to such matters.  The so-called “Statutory Major 
Gifts Rider” requires signature by the principal and agent and two witnesses.  

In the absence of the Statutory Major Gifts Rider, the law authorizes an agent to continue a 
principal’s gifting to individuals or charities in modest amounts (up to $500 per year per 
donee.)  A principal must affirmatively decline to authorize this level of gifting.

The law allows a principal to appoint someone to monitor the activities of an agent, including 
an ability to request records of transactions made by the agent.  Thus, good record-keeping by 
an agent will be more important than at present.

The law provides that an agent is to serve without compensation unless the principal and 
agent agree to compensation.

The law specifies that the agent is a permissible recipient of confidential medical information 
under HIPAA.

Under the law, the execution of a new power of attorney automatically revokes existing 
powers of attorney unless the principal expressly provides otherwise.

EFFECT ON EXISTING POWERS OF ATTORNEY

 As to existing powers of attorney: the new legislation does not invalidate existing powers of 
attorney or transfers made pursuant to them.  A power of attorney validly executed before 
September 1 continues to be valid after the change to the law.

The law is helpful in clarifying that the mere passage of time since the execution of a power 
of attorney is not a valid reason for a third party’s refusal to honor the power of attorney.

QUESTIONS PROMPTED BY THE CHANGES

The change in the law does not require the execution of new powers of attorney.  The 
changes, however, do prompt two decisions.

The first decision that a principal has to make is whether he or she wishes to have a monitor 
for an agent’s activities.  Under the law, an agent upon request of the monitor has to produce 
records of “receipts, disbursements and transactions” within 15 days of the request.

The second decision is whether the principal wishes to compensate the agent for the agent’s 
work.  Given that an agent may be expending considerable time and care in performing its 
duties, compensation may well be in order.
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Even without an agreement to compensate an agent, an agent may be reimbursed for reason-
able expenses incurred in connection with the performance of the agent’s duties.

If a person wishes to execute a new power of attorney before September 1—or is executing a 
power of attorney after that date—an important consideration is whether the principal wishes 
to authorize the agent to make gifts, change beneficiary designations or change joint 
accounts.  A principal can grant authority with respect to some or all of these items.  For 
example, the principal can allow gifting up to the “annual exclusion amount” for gift tax 
purposes (currently, up to $13,000 per year per donee).

Absent a grant of authority, for any power executed after August 31, an agent will not have any 
authority to make gifts other than gifts to individuals and/or charities that continue the 
principal’s gifting pattern.  These gifts, however, cannot exceed $500 per year per donee.
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