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Federal environmental law does not hold
the landowner of a contaminated property
liable for payments to subcontractors when
the general contractor hired for cleanup
fails to make them.

In a case of first impression, the U.S. Court
of Appeals for the Second Circuit on Tuesday
ruled the Comprehensive Environmental
Response Compensation and Liability Act
does not impose such a liability and reversed
the District Court’s June 2011 ruling in Price
Trucking Corp. v. Norampac Industries Inc.,
11-2917-cv.

The case involved the cleanup of a cont-
aminated site in the town of Cheektowaga
in Erie County. The property is owned by
Norampac, which had contracted with
AAA Environmental Inc., an apparently
defunct upstate company that failed to pay
Price Trucking of Buffalo and other sub-
contractors for their work in the cleanup
project. 

The Second Circuit found Norampac sat-
isfied its responsibility for the costs of the
cleanup through its payments to its general
contractor and direct payments to Price
Trucking for later work under a separate
contract after AAA Environmental quit
making payments.

Norampac, a Montreal company, is rep-
resented by John G. Horn, a partner in the
Buffalo office of Harter Secrest & Emery
LLP who said Norampac tried diligently to
get AAA Environmental to pay Price
Trucking and did everything it could to
close out the job in a responsible fashion.

Horn had previously told the court AAA
Environmental was out of business. Horn
said what Norampac was not willing to do
was pay Price Trucking when it had
already paid more than $3 million to AAA

Environmental, which, in turn, did not pay
Price Trucking.

Price Trucking is represented by Kevin
M. Hogan, a partner in the Buffalo office of
Phillips Lytle LLP, who could not be
reached for comment Wednesday morning.

It is undisputed, according to the deci-
sion, that Norampac owned the land and,
after discovering soil with lead and other
contaminants, entered into a Brownfield
Site Cleanup Agreement in October 2007
with the state Department of Environmen-
tal Conservation to clean up the site.

Norampac then contracted with AAA
Environmental Inc. to do the work, includ-
ing excavation and removal of the contam-
inated soil with Norampac making regular
payments to AAA Environmental as work
progressed.

In December 2007, AAA Environmental
subcontracted with Price Trucking to trans-
port and dispose of the contaminated soil
which the Buffalo firm did throughout the
following year, taking it to licensed dis-
posal facilities.

AAA Environmental stopped paying
Price Trucking in early October of 2008 so
Price quit working on the project until
Norampac agreed to directly pay Price
Trucking for the rest of the job. Price
Trucking was unable to recover the balance
of payments due from AAA Environmental
and filed suit against Norampac, AAA
Environmental and its owner.

Those suits were still pending in state
courts when Price Trucking filed an addi-
tional suit against Norampac in November
2009 in U.S. District Court for the Western
District of New York, seeking $780,204.08
in unpaid bills.

The Second Circuit panel notes Price

Trucking’s sole theory of recovering was
premised on CERCLA’s liability provision
under Section 9607 of Title 42 of the U.S.
Code.

U.S. Magistrate Judge Hugh B. Scott, in
June 2010, recommended the District
Court rule in favor of Price Trucking. Dis-
trict Court Judge Richard J. Arcara fol-
lowed Judge Scott’s recommendations and
found in favor of Price on the liability issue
and scheduled a trial to assess damages.

Instead of litigating damages, the parties
stipulated if there was liability, the dam-
ages would be equal to the outstanding sum
owed to Price which was $631,257.02 plus
interest. Price had recovered $131,576.27
plus interest from Norampac in a lien fore-
closure claim.

With other actions pending, Norampac
and Price agreed any amount decided in
the federal claim would be reduced by
sums recovered in State Court. Judge
Arcara agreed and entered a final judg-
ment for Price Trucking on June 24, 2011,
prompting the current appeal by Noram-
pac.

“The sole question presented by this
appeal is whether CERCLA creates direct
liability between owners and subcontrac-
tors with respect to cleanup on a CERCLA
site when the owner has paid a general
contractor in full for the subcontractor’s
work,” wrote Circuit Judge Robert D. Sack. 

Also on the panel were Chief Judge
Robert A. Katzmann and Circuit Judge
Chester J. Straub. They disagreed with the
District Court which concluded CERCLA
did impose such a liability.

The panel noted the law, commonly
known as Superfund, is to encourage
timely cleanup of hazardous waste sites at
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the expense of responsible parties, impos-
ing strict liability on owners, facility oper-
ators, those who arrange for disposal or
treatment of the waste and those who trans-
port the waste to the site.

There is no dispute Norampac owned the
site and that there were no problems with
Price Trucking’s work, but Norampac
denied the costs incurred by Price were
“response costs” within the meaning of the
CERCLA cleanup plan.

“The issue here is when and how liabil-
ity for such costs is discharged by the
owner of the site in question,” Judge Sack
wrote. “The parties phrase their arguments
in terms of whether the payments
demanded by Price from Norampac consti-
tute ‘necessary costs of response.’ But, in
simple terms, the issue in this case is not
whether CERCLA requires Norampac to
pay for the cleanup. The sole question is
whether — under the circumstances pre-
sented here — CERCLA requires Noram-
pac to ensure that Price is made whole for

its work.”
The panel noted Norampac had accepted

responsibility for the cleanup, saw that it
was completed and paid for it in payments
to AAA Environmental and direct pay-
ments to Price Trucking for its later work.

“In seeking to treat Norampac as though
it were a surety to its subcontract with AAA
Environmental, Price Trucking pushes the
terms of CERCLA beyond their intended
assignment of responsibilities,” Judge
Sack wrote. “CERCLA’s purposes are
served when landowners and others who
profit from hazardous activities are made to
bear the costs of accidents on their land.
There is no need — and CERCLA is not
designed — to hold the responsible party
perpetually liable as a surety in any dis-
pute relating to the cleanup between or
among contractors, subcontractors,
employees or suppliers.”

The panel noted state remedies are
available such as filing a mechanic’s lien or
a breach of contract, which Price Trucking

did, but was not able to recover its full out-
standing balance.

Horn acknowledges Price was not made
whole with the $131,576.27 from a lien
foreclosure disbursement which divided
among unpaid subcontractors $200,000
Norampac had retained in accordance with
its contract with AAA Environmental,
pending completion of the entire project.

Horn said the decision is important
because it reinforces the fundamental aim
of the federal cleanup statute to promptly
remediate hazardous waste sites by respon-
sible parties.

“The way it does that is by providing cer-
tainty and predictability to those responsi-
ble partners,” he said. “It’s a case of first
impression precisely because the facts are
unusual. It doesn’t happen all that often
that subcontractors are left in the lurch like
this.”
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