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EMPLOYEE BENEFITS &
EXECUTIVE COMPENSATION

The New York Marriage Equality Act’s Impact on 
Employee Bene�t Plans
Thirty days from the date of its enactment, New York’s Marriage Equality Act (the “Act”) will legalize same-
sex marriage.  The Act states that New York law will extend the same legal rights to same-sex spouses as to 
spouses of the opposite sex.  As a result, employers with New York employees need to determine how an 
employee’s same-sex spouse will be treated under the employer’s bene�t plans.  Even for employers which 
already had employees in one or more of the other states that have legalized same-sex marriage, the size of 
New York’s population may increase the odds that the issue will become relevant.

Will Same-Sex Spousal Bene�ts Be Required in New York?
With respect to bene�t programs governed by the federal Employee Retirement Income Security Act of 
1974, as amended (“ERISA”), it is generally accepted that the decision to provide same-sex spousal 
bene�ts is up to the employer.  This is because ERISA supersedes state laws that relate to bene�t plans that 
are governed by ERISA (generally referred to as the ERISA preemption rule). ERISA applies to non-
governmental employers (with the exception of certain religious organizations) and unions.  Plans main-
tained by the federal government, state government, political subdivision of state government, or by any 
agency or instrumentality of a federal or state government, are not governed by ERISA.  ERISA generally 
governs U.S. retirement plans (other than excess bene�t plans maintained to supplement limits imposed by 
Section 415 of the Internal Revenue Code), medical, dental, vision, and life insurance, most disability 
programs and many severance arrangements, along with certain types of apprenticeship programs, funded 
vacation programs, prepaid legal services programs, scholarship funds and employer day care centers.  
With certain exceptions for insured bene�ts (noted below), state law cannot require ERISA-governed plans 
to provide any particular bene�ts.  As a result, employers generally are not required to provide ERISA-
governed bene�ts to same-sex spouses.

However, even for non-governmental employers, not all bene�t programs are governed by ERISA.  For 
example, state-mandated disability and workers’ compensation programs are exempt from ERISA, as are 
most unfunded vacation and sick leave programs.  With the approval of the Act, we expect that such 
non-ERISA programs will be prohibited from discriminating against same-sex spouses under New York 
anti-discrimination laws.  In addition, plans that provide bene�ts on an insured basis (rather than on a 
self-insured basis) may have additional concerns, even if the plan is governed by ERISA, since ERISA does 
not supersede state laws that regulate insurance.  It is not clear how New York’s Insurance Department will 
interpret the new law’s broad assurance of equality of treatment for same-sex spouses, or whether the state 
will take further action to amend the New York Insurance Law to address the issue speci�cally in a fashion 
that would prohibit insurers from selling coverage to employers whose health plans (including ERISA-
governed health plans) do not permit enrollment of same-sex spouses.  Developments in this regard may 
affect the options of employers offering insured bene�ts.

Since governmental employers are not covered by ERISA, the ERISA preemption rule does not apply and 
their plans are subject to the requirements of state law.  In 2008, the New York Appellate Division’s Fourth 
Department concluded that Monroe Community College was obligated to recognize out-of-state same-sex 
marriages for bene�ts purposes.
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(See our previous newsletter New York Recognizes Same-Sex Marriages, March 2008 at 
[http://snipurl.com/27tljw].)  In light of New York’s pre-existing prohibitions on sex discrimination and the 
Marriage Equality Act’s statement that “[n]o government treatment or legal status, effect, right, bene�t, 
privilege, protection or responsibility relating to marriage, whether deriving from statute, administrative or 
court rule, public policy, or any other source of law, shall differ based on the parties to the marriage being 
or having been of the same rather than a different sex,” governmental employers appear to be obligated 
to recognize same-sex marriage.

Finally, plans maintained by qualifying religious organizations generally are exempt from ERISA, and hence 
not entitled to ERISA’s protection.  However, the Marriage Equality Act includes speci�c exemptions for 
religious organizations.  Accordingly, religious organizations which meet the requirements set forth in the 
Act are not obligated to provide same-sex spouse bene�ts.

Important Considerations in Connection with Same-Sex  
Spousal Bene�ts
Some employers will be required to provide same-sex spousal bene�ts, and many employers likely will 
choose to offer same-sex spouse coverage, just as many have chosen to provide domestic partner 
bene�ts.  Whatever an employer decides, it must be sure to amend its plan documents to re�ect its 
decision, and to coordinate with its insurer to make any necessary updates to insurance contracts.  For 
example, if the employer has the option of disallowing same-sex spousal bene�ts and chooses not to 
make these bene�ts available, it should be sure that its plan’s de�nition of “spouse” excludes same-sex 
spouses.  Conversely, if the employer is required or chooses to provide such bene�ts, it must be sure that 
its plan language and relevant insurance contracts are broad enough to accommodate this.  Furthermore, 
such an employer needs to understand the limits on its ability to extend bene�ts to same-sex spouses on 
the same terms that it provides bene�ts to opposite-sex spouses.

Under federal law, the value of various bene�ts may be tax-free when provided to a spouse of the 
opposite sex, but the employer must impute that value into the employee’s taxable income when the 
bene�ts are provided to a spouse of the same sex.  New York’s new law will not change this rule for 
federal tax purposes, although it will result in classi�cation of a same-sex spouse as a “spouse” for New 
York tax purposes, so that income will not need to be imputed for New York state tax purposes.  Although 
spousal status under federal law normally is determined by state law, the federal Defense of Marriage Act 
(“DOMA”) speci�cally provides that the federal government will only recognize marriages between persons 
of the opposite sex.  Although the future of DOMA is in doubt (See our previous newsletter DOMA, March 
2011at [http://snipurl.com/27tr7v]), at present it remains in effect.

Separately, under a quali�ed retirement plan such as a 401(k) plan or a de�ned bene�t pension plan, a 
participant’s spouse is entitled to certain rights.  Most notably, the spouse is entitled to all or part 
(depending on the plan) of the participant’s bene�t if the participant dies before commencing payment, 
and some types of plans also require a married participant to receive payment in a form which will provide 
a survivor bene�t to the participant’s spouse.  A plan may (though it need not) provide that a same-sex 
spouse will be the participant’s bene�ciary if the participant dies without designating a bene�ciary, but 
generally cannot grant spousal protections to a same-sex spouse with respect to already-existing bene�ts 
without violating the participant’s rights.  In addition, hardship distributions from a 401(k) plan may not be 
available to participants on account of certain expenses incurred by a same-sex spouse, especially if the 
same-sex spouse is not the participant’s primary bene�ciary.  It is very important for plan administrators 
to reach out to participants with same-sex spouses, so that the participants understand which spousal 
rules apply to their spouses, and which do not.  That way, participants and their same-sex spouses can 
plan ahead, and the bene�t plan will not be left in the unfortunate position of denying bene�ts that the 
participant or spouse expected would be available. 
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Next Steps for Plan Sponsors
If you are an employer with a New York presence, you should respond to the Marriage Equality Act by taking 
the following steps:

■ Review your plan documents and summary plan descriptions to determine whether they refer to the 
participant’s spouse and how (or whether) the term “spouse” is de�ned.

■ For plans that provide bene�ts to spouses, decide whether you must extend bene�ts to same-sex 
spouses.  If you are not required to do so, decide whether you want to do so.  For insured bene�ts, 
contact your insurance carriers to arrange for coverage as of the desired effective date.  If you have a 
self-insured plan, do not forget to coordinate with your stop-loss carrier.

■ If you decide not to extend bene�ts to same-sex spouses, carefully consider whether your plan docu-
ments and/or summary plan descriptions need to be amended to state speci�cally that the term 
“spouse” does not include a same-sex spouse.

■ If you have an employee with a same-sex spouse, make sure your retirement plan communications 
clearly explain the extent to which that spouse has spousal protections and the extent to which the 
spouse is not protected.

■ Note that there are numerous considerations involved in implementing a same-sex spouse bene�ts 
policy, including the federal tax consequences of providing bene�ts to same-sex partners (whether legally 
married or not).

If you have any questions regarding this LEGALcurrents, please do not hesitate to contact any member of 
our �rm’s Employee Bene�ts and Executive Compensation Practice Area at (585) 232-6500. ■
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