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U.S. Regulators Increase Enforcement of the 
Foreign Corrupt Practices Act

“The prosecution of individuals is the cornerstone of our enforcement 
strategy” –Lanny A. Breuer, Head of the Criminal Division of the 

United States Department of Justice

U.S. Regulators have recently increased enforcement actions for violations of the Foreign Corrupt 
Practices Act of 1977 (“FCPA”). Companies that conduct business internationally should be aware of the 
FCPA and, if they have not done so already, adopt a compliance program to help ensure compliance with 
the FCPA. Violations of the FCPA can result in large monetary penalties for the company and possible 
imprisonment for the individuals involved. Some examples of enforcement actions for FCPA violations 
during 2009 include:

■ On September 11, 2009, Gerald and Patricia Green, a Beverly Hills husband-and-wife �lm production 
team, were found guilty of substantive violations of the FCPA. The Greens were charged with paying 
kickbacks to the former governor of the Tourism Authority of Thailand (“TAT”) in exchange for receiving 
contracts to manage and operate Thailand’s annual Bangkok International Film Festival and to obtain 
other TAT contracts. The Greens were alleged to have paid approximately $1.8 million in bribes from 
2002 through 2007. The FCPA charges carry a maximum penalty of �ve years in prison. The Greens 
are scheduled to be sentenced on December 17, 2009.

■ On July 31, 2009, Control Components, Inc., a privately-held manufacturer and designer of control 
valves (“CCI”), pled guilty to violating the anti-bribery provisions of the FCPA. According to CCI’s plea 
agreement, from 1998 through 2007, CCI made payments to employees and of�cers of both state-
owned and private companies in more than 30 countries in order to obtain and retain business 
opportunities. Following its plea, CCI was sentenced to three years’ organizational probation and 
ordered to pay an $18.2 million criminal �ne, implement a compliance program and retain an indepen-
dent compliance monitor.

■ On April 7, 2009, Latin Node Inc., a privately-held provider of international VoIP services (“Latin Node”), 
pled guilty to making $2.25 million in improper payments to government of�cials in Honduras and 
Yemen in violation of the FCPA. This case in particular highlights the dangers of insuf�cient pre-
acquisition due diligence. Latin Node’s improper conduct was uncovered post-acquisition by Latin 
Node’s buyer during the course of its integration of Latin Node. As part of the plea agreement, Latin 
Node agreed to pay a $2 million �ne over a three-year period. 

In addition to the increased number of enforcement actions, the SEC announced in August 2009 the 
creation of a new division of enforcement unit that is focused exclusively on enforcement of the FCPA. 
According to Robert Khuzami, SEC Director of the Division of Enforcement, this new FCPA unit “will focus 
on new and proactive approaches to identifying violations of the Foreign Corrupt Practices Act.” While 
acknowledging that the SEC had already increased activity in this area, he noted that “more needs to be 
done [in enforcing the FCPA], including being more proactive in investigations, working more closely with 
our foreign counterparts, and taking a more global approach to these violations.” 1

____________________________________

1 For a transcript of Khuzami’s speech, see http://www.sec.gov/news/speech/2009/spch080509rk.htm. 
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In November 2009, the head of the Criminal Division of the United States Department of Justice, Assistant 
Attorney General Lanny A. Breuer, stated that the “prosecution of individuals is a cornerstone of our 
enforcement strategy.” He went on to say that “the prospect of signi�cant prison sentences for individuals 
should make clear to every corporate executive, every board member, and every sales agent that we will 
seek to hold you personally accountable for FCPA violations.” 2 

What is the FCPA?
The FCPA prohibits U.S. persons from offering or making payments to foreign of�cials for the purpose of 
obtaining or keeping business. This prohibition includes the use of third-parties or intermediaries. The 
anti-bribery provisions of the FCPA also apply to certain foreign issuers of securities and to foreign �rms 
and persons who take any act in furtherance of a corrupt payment while in the U.S. The accounting 
provisions of the FCPA require companies to make and keep accurate books and records, which includes 
accurately recording payments to foreign of�cials. The FCPA is enforced by both the Department of 
Justice (the “DOJ”) and by the Securities and Exchange Commission (the “SEC”).

Violations of the FCPA are punishable by criminal and civil penalties. Business entities are subject to 
criminal �nes of up to $2,000,000 for violating the anti-bribery provisions of the FCPA and up to 
$2,500,000 per violation of the FCPA accounting provisions. Individuals, including of�cers, directors, 
stockholders, employees, and agents, are subject to criminal �nes, which cannot be paid by their 
employer or principal, of up to $100,000 and imprisonment up to �ve years for violating the anti-bribery 
provisions of the FCPA. Such individuals are also subject to criminal �nes of up to $5,000,000 and 
imprisonment up to 20 years for violating the FCPA accounting provisions. Additionally, under the Alterna-
tive Fines Act, such �nes can be even greater, up to twice the loss to the victim or bene�t the defendant 
did or sought to obtain by making the corrupt payment. The DOJ and SEC may also seek civil penalties up 
to the gross amount of the pecuniary gain to the defendant or a speci�ed dollar amount of $100,000, 
whichever is higher.       

How Can Violations of the FCPA be Avoided?
With the increase in enforcement efforts by regulators, it is important that companies have programs in 
place to help ensure compliance with the FCPA. Although not required by U.S. law, an FCPA compliance 
program can assist a company in taking meaningful steps to prevent FCPA violations. In fact, the 
existence of such a program is viewed by the DOJ as a mitigating factor in the event a FCPA violation 
does take place. These steps, which can be relatively simple and inexpensive, should be implemented by 
every company with international operations or sales. 

■ Adopt a written FCPA compliance policy.

■  Provide training to relevant personnel (in addition to the written policy). Among other things, effective 
training could include instructions on:

■ Controls over gifts and entertainment;

■ Due diligence procedures to evaluate the legitimacy and reputation of third parties that may act on 
the company’s behalf; and

■ Due diligence procedures in the merger and acquisition context to ensure that potential FCPA 
problems are identi�ed and evaluated prior to consummating any transaction.  

______________________
2 For a transcript of Breuer’s speech, see http://www.justice.gov/criminal/pr/speeches/2009/11/11-17-09aagbreuer-remarks-  
   fcpa.pdf.
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■ Apply a top-down approach. Executive of�cers should set an example of FCPA compliance.

■ Monitor and audit compliance with policies and procedures. This should include: 

■ Mechanisms for reporting certain types of payments and expenditures;

■ Annual compliance certi�cations by relevant personnel; and 

■ Internal auditing of selected accounts, such as employee reimbursements and promotional and 
marketing expenses. 

■ Identify each point of contact between the company and foreign government of�cials.  The de�nition of a 
government of�cial under the FCPA is broad, so it is important for a company to understand precisely 
who is considered a government of�cial for FCPA purposes. For example, in countries where many 
companies are state-owned, such as China, it is important to understand whether a company is state-
owned and whether its of�cers and employees are considered government of�cials. Each point of 
contact should be closely monitored by the company to ensure compliance with the company’s FCPA 
policy. 

■ Follow-up on “red �ags” and take remedial steps as needed. If FCPA issues arise, a company must be 
prepared to take prompt action and make appropriate inquiry into the situation. If a problem is found to 
exist, a company is expected to take steps to both correct it and to prevent a similar recurrence. Indeed, 
in many law enforcement actions, the severity of sanctions appears to have been greatly increased by a 
pattern of failing to respond to repeated indications that improper payments were being made.

For a company that implements effective compliance programs, the consequence of a violation, if one 
occurs, may be less severe and penalties may be lessened. In some cases, prosecution of the company 
may be avoided altogether. By contrast, the failure to have a program in place may exacerbate the conse-
quences of any FCPA violation that comes to the attention of the DOJ or SEC. 

If you have any questions regarding this LEGALcurrents, or assistance in implementing or evaluating a FCPA 
compliance program, please do not hesitate to contact any member of our �rm’s Securities Practice Area at 
(585) 232-6500. ■
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