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Q.I heard that the National Labor Relations Board (NLRB) delayed 
its requirement that employers post a Noti�cation of Employee Rights. 
Is this true?

A.Yes, the original rule was to take effect on November 14, 2011, but employers now must begin 
posting the required notice on January 31, 2012.  (Update: Effective date delayed again to April 30, 
2012)

    The required notice must be posted in a conspicuous place, where other notices regarding workplace 
rights and employer rules and policies are posted. Employers must also post the notice on an intranet 
or internet site if personnel rules and policies are customarily posted there. Such electronic posting, 
however, is in addition to and not in place of the physical posting of the notice. The notice may be 
printed in black and white or color, but it must be at least 11 inches by 17 inches in size.
The poster can be downloaded at https://www.nlrb.gov/poster.

    Where at least twenty percent of an employer’s workforce is not pro�cient in English and speaks
a language other than English, the employer must post the notice in English and in the language
the employees speak. If two or more groups each constituting at least twenty percent of an employer’s 
workforce speak different languages, the employer must post the notice in each of those languages, 
or post the notice in the language spoken by the largest group and provide each employee in each 
of the other language groups with a copy of the notice in the appropriate language. The NLRB 
is translating the required poster into 26 other languages, which are also available on the NLRB 
website.

    An employer’s failure to post the notice may be treated as an unfair labor practice under the National 
Labor Relations Act (NLRA). In many cases, the NLRB will simply order that the notice be posted. 
However, the NLRB may also extend the six-month statute of limitations for �ling a charge involving 
other unfair labor practice allegations against an employer if the employer has failed to post 
the notice. Further, if an employer knowingly and willfully fails to post the notice, the failure 
may be considered evidence of unlawful motive in an unfair labor practice case involving 
other alleged violations of the NLRA.

Q.For the bene�t of our employees, we allow them to borrow against future 
vacation accruals, creating a negative balance in their vacation banks. 
If they leave us before accruing more vacation to cover this negative 
vacation balance, we deduct the amount they owe us from their �nal 
paycheck. Is this okay? Does it make a difference if the employee signs 
a document agreeing to such a deduction at the time they borrow vacation 
against future accruals?

A. Whether the employee agrees to it in writing or not, employers may not deduct from an employee’s 
wages to recoup a loan, an advance of wages/vacation or even an overpayment. Employers may 
request that the employees pay back loans, advances and overpayments separately (e.g., by writing 
the employer a check each week or once a month), but they may not withhold the employee’s 
paycheck until the agreed-upon payments are made. Employers must also clearly communicate 
to the employee that a failure or refusal to pay back money will not subject him/her in any way 
to disciplinary or retaliatory action. Additionally, if an employee or ex-employee owes money and fails 
or refuses to pay it back, an employer may commence a legal proceeding to recover the amount owed.    
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Q.We have been struggling with the requirements of the New York Wage Theft 
Prevention Act, and we know we have to do something in January. Help!

A.The New York State Wage Theft Prevention Act (“WTPA”) requires employers to provide all employees
with written notice of their regular rate(s) of pay, overtime pay rate(s) (if applicable), and pay day, 
in English and in the employee’s primary language. The notice must also include how an employee 
is paid (hourly, weekly, salary, commission, etc.); allowances, if any; the employer’s name 
(including “doing business as” names); the employer’s physical address and mailing address 
(if different); and the employer’s telephone number. This notice must be provided at the time of hire 
and between January 1 and February 1 of every subsequent year. Employers must also obtain 
a signed and dated written acknowledgement of receipt. Notices may be given electronically, 
but only if certain criteria are met.

     Additionally, many employers appear to be unaware that the New York Department of Labor takes 
the position that the WTPA recordkeeping requirements apply to exempt employees. This means 
that employers must track and keep records of the hours worked each week by their exempt 
employees, even though such hours do not have to be reported on the wage statements of exempt 
employees. This has been a source of great frustration for many employers who struggle 
with ways to track the hours of employees who, by de�nition, are not paid by the hour. 

    We have been able to help our clients navigate through many aspects of the WTPA. Because annual 
WTPA notices must be provided prior to February 1, we are going to discuss WTPA compliance 
and other hot topics in labor and employment law at the upcoming client seminars noted below.

Q.I treated some individuals as independent contractors, but think 
that I may have misclassi�ed them and they were actually employees. 
What should I do?

A.We can review the circumstances to determine if in fact you are correct that the individual 
was misclassi�ed. If they were misclassi�ed, then to the extent you use their services in the future, 
or contract with others for the same or similar services, you will want to treat them as employees 
and not independent contractors going forward.

    Additionally, you may be able to avoid an IRS audit with respect to these workers and obtain 
some relief from back employment taxes that you would otherwise owe. On September 21, 2011, 
the IRS announced a new Voluntary Classi�cation Settlement Program (“VCSP”) intended to assist 
employers facing misclassi�cation issues. Eligible employers who voluntarily participate in the program 
may re-classify their “nonemployee” workers as employees for federal employment tax purposes.
In exchange, they will enjoy partial relief from federal employment taxes that would otherwise be owed.

    Eligibility:  Employers interested in participating in the VCSP must apply for and be accepted 
into the program. The application (IRS Form 8952) must be �led at least 60 days before the employer 
proposes to reclassify workers as employees. To be eligible, the employer must (1) voluntarily agree 
to treat a class or group of workers that it currently treats as nonemployees as employees on a going 
forward basis; (2) have consistently treated the workers as nonemployees; (3) have �led all required 
Forms 1099 for the workers for the previous three years; and (4) not currently be under audit 
by the IRS, or under audit by the DOL or a state government agency concerning worker classi�cation.

    Bene�ts of Participation:  In exchange for agreeing to treat certain previously misclassi�ed 
workers (and all others in the “same class” of workers) as employees on a going forward basis, 
employers will pay 10 percent of the employment tax liability that would have been due on the 
compensation paid for the most recent tax year to the workers being reclassi�ed and will not be liable 
for interest and penalties on the amount. The employer also will not be subject to a tax audit 
concerning the affected workers’ classi�cation in prior years.

    Limitations:  Participating in the VCSP does not provide total relief from potential 
misclassi�cation-related liabilities. The VCSP focuses on compliance with federal employment tax 
liability. Thus, employers may still be liable for misclassi�cation issues arising under other federal 
or state laws, such as wage payment, workers’ compensation or unemployment insurance laws. 
However, the IRS states that it will not share information about VCSP applicants with the U.S. 
Department of Labor or state agencies. Also, as a condition of participating in the program, 
employers must agree to extend the statute of limitations for federal employment tax liabilities 
by three years (six years total versus the normal three years) for the �rst three years after signing up 
for the program. This extended statute of limitations applies to any tax liabilities relating to employees, 
not just liabilities relating to the reclassi�ed workers.
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LABOR & EMPLOYMENT GROUP

Wage Theft Prevention Act (WTPA) Compliance, 
Addressing Sick Leave Abuse, and Other Hot Topics

January 9, 2012 from 8:30 a.m. to 11:30 a.m.
1600 Bausch & Lomb Pl. (corner of Clinton & Broad Streets), Rochester, NY

AND 
January 10, 2012 from 8:30 a.m. to 11:30 a.m.

The Buffalo Club, 388 Delaware Ave., Buffalo, NY 
 
Join us for a discussion of your obligations under the Wage Theft Prevention Act, including strategies 
for providing required January notices to employees and how to comply with the requirement to track 
and keep records of the hours of exempt employees. Additionally, we will discuss strategies to address 
sick leave abuse and other hot topics in labor and employment law. 
 

RSVP by Wednesday, January 4th to Rose Doxbeck at 716.844.3703 or rdoxbeck@hselaw.com

For purposes of New York State Mandatory Continuing Legal Education Requirements, this program will be eligible for at least 1.0 
credit hour in the Areas of Professional Practice category and is designated as transitional (newly admitted attorneys who attend 
live may obtain credit for the program) and non-transitional.

Q. We require at least a high school diploma for all job positions.  
 Is there any problem with that?

A. Recently, the Equal Employment Opportunity Commission’s Of�ce of Legal Counsel issued an 
 “Informal Discussion Letter” suggesting that a high school diploma requirement could violate 
 the Americans With Disabilities Act (ADA) to the extent that it screens out quali�ed applicants who are 
 unable to earn a diploma because of a learning disability. To apply such a quali�cation standard, 
 an employer must demonstrate that the requirement is job-related and consistent with business necessity.
 Of course, there are many jobs that can be performed by someone who does not have a high school diploma.
 Even if the requirement of a high school diploma is job-related and consistent with business necessity, 
 an employer may still have to consider whether an applicant with a learning disability can perform 
 the essential functions of the position, with or without reasonable accommodation, instead of simply 
 disqualifying the applicant because he/she did not have the required high school diploma. While the Informal  
 Discussion Letter does not constitute the of�cial opinion of the EEOC, employers should carefully consider 
 the quali�cations they require for each job position and be open to considering reasonable accommodations 
 if an applicant discloses a disability or requests an accommodation. 

If you have any questions about these topics or other labor and employment questions, 
please do not hesitate to contact any member of our �rm’s Labor and Employment Group 
at (585) 232-6500, or join us on either January 9 or 10, 2012 at the seminars mentioned above. 
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posting the required notice on January 31, 2012.  (Update: Effective date delayed again to April 30, 
2012)

    The required notice must be posted in a conspicuous place, where other notices regarding workplace 
rights and employer rules and policies are posted. Employers must also post the notice on an intranet 
or internet site if personnel rules and policies are customarily posted there. Such electronic posting, 
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vacation balance, we deduct the amount they owe us from their �nal 
paycheck. Is this okay? Does it make a difference if the employee signs 
a document agreeing to such a deduction at the time they borrow vacation 
against future accruals?

A. Whether the employee agrees to it in writing or not, employers may not deduct from an employee’s 
wages to recoup a loan, an advance of wages/vacation or even an overpayment. Employers may 
request that the employees pay back loans, advances and overpayments separately (e.g., by writing 
the employer a check each week or once a month), but they may not withhold the employee’s 
paycheck until the agreed-upon payments are made. Employers must also clearly communicate 
to the employee that a failure or refusal to pay back money will not subject him/her in any way 
to disciplinary or retaliatory action. Additionally, if an employee or ex-employee owes money and fails 
or refuses to pay it back, an employer may commence a legal proceeding to recover the amount owed.    
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Prevention Act, and we know we have to do something in January. Help!
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employees, even though such hours do not have to be reported on the wage statements of exempt 
employees. This has been a source of great frustration for many employers who struggle 
with ways to track the hours of employees who, by de�nition, are not paid by the hour. 

    We have been able to help our clients navigate through many aspects of the WTPA. Because annual 
WTPA notices must be provided prior to February 1, we are going to discuss WTPA compliance 
and other hot topics in labor and employment law at the upcoming client seminars noted below.
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What should I do?

A.We can review the circumstances to determine if in fact you are correct that the individual 
was misclassi�ed. If they were misclassi�ed, then to the extent you use their services in the future, 
or contract with others for the same or similar services, you will want to treat them as employees 
and not independent contractors going forward.

    Additionally, you may be able to avoid an IRS audit with respect to these workers and obtain 
some relief from back employment taxes that you would otherwise owe. On September 21, 2011, 
the IRS announced a new Voluntary Classi�cation Settlement Program (“VCSP”) intended to assist 
employers facing misclassi�cation issues. Eligible employers who voluntarily participate in the program 
may re-classify their “nonemployee” workers as employees for federal employment tax purposes.
In exchange, they will enjoy partial relief from federal employment taxes that would otherwise be owed.

    Eligibility:  Employers interested in participating in the VCSP must apply for and be accepted 
into the program. The application (IRS Form 8952) must be �led at least 60 days before the employer 
proposes to reclassify workers as employees. To be eligible, the employer must (1) voluntarily agree 
to treat a class or group of workers that it currently treats as nonemployees as employees on a going 
forward basis; (2) have consistently treated the workers as nonemployees; (3) have �led all required 
Forms 1099 for the workers for the previous three years; and (4) not currently be under audit 
by the IRS, or under audit by the DOL or a state government agency concerning worker classi�cation.

    Bene�ts of Participation:  In exchange for agreeing to treat certain previously misclassi�ed 
workers (and all others in the “same class” of workers) as employees on a going forward basis, 
employers will pay 10 percent of the employment tax liability that would have been due on the 
compensation paid for the most recent tax year to the workers being reclassi�ed and will not be liable 
for interest and penalties on the amount. The employer also will not be subject to a tax audit 
concerning the affected workers’ classi�cation in prior years.

    Limitations:  Participating in the VCSP does not provide total relief from potential 
misclassi�cation-related liabilities. The VCSP focuses on compliance with federal employment tax 
liability. Thus, employers may still be liable for misclassi�cation issues arising under other federal 
or state laws, such as wage payment, workers’ compensation or unemployment insurance laws. 
However, the IRS states that it will not share information about VCSP applicants with the U.S. 
Department of Labor or state agencies. Also, as a condition of participating in the program, 
employers must agree to extend the statute of limitations for federal employment tax liabilities 
by three years (six years total versus the normal three years) for the �rst three years after signing up 
for the program. This extended statute of limitations applies to any tax liabilities relating to employees, 
not just liabilities relating to the reclassi�ed workers.

Q. We require at least a high school diploma for all job positions.  
 Is there any problem with that?

A. Recently, the Equal Employment Opportunity Commission’s Of�ce of Legal Counsel issued an 
 “Informal Discussion Letter” suggesting that a high school diploma requirement could violate 
 the Americans With Disabilities Act (ADA) to the extent that it screens out quali�ed applicants who are 
 unable to earn a diploma because of a learning disability. To apply such a quali�cation standard, 
 an employer must demonstrate that the requirement is job-related and consistent with business necessity.
 Of course, there are many jobs that can be performed by someone who does not have a high school diploma.
 Even if the requirement of a high school diploma is job-related and consistent with business necessity, 
 an employer may still have to consider whether an applicant with a learning disability can perform 
 the essential functions of the position, with or without reasonable accommodation, instead of simply 
 disqualifying the applicant because he/she did not have the required high school diploma. While the Informal  
 Discussion Letter does not constitute the of�cial opinion of the EEOC, employers should carefully consider 
 the quali�cations they require for each job position and be open to considering reasonable accommodations 
 if an applicant discloses a disability or requests an accommodation. 

If you have any questions about these topics or other labor and employment questions, 
please do not hesitate to contact any member of our �rm’s Labor and Employment Group 
at (585) 232-6500, or join us on either January 9 or 10, 2012 at the seminars mentioned above. 



Q.I heard that the National Labor Relations Board (NLRB) delayed 
its requirement that employers post a Noti�cation of Employee Rights. 
Is this true?

A.Yes, the original rule was to take effect on November 14, 2011, but employers now must begin 
posting the required notice on January 31, 2012.  (Update: Effective date delayed again to April 30, 
2012)

    The required notice must be posted in a conspicuous place, where other notices regarding workplace 
rights and employer rules and policies are posted. Employers must also post the notice on an intranet 
or internet site if personnel rules and policies are customarily posted there. Such electronic posting, 
however, is in addition to and not in place of the physical posting of the notice. The notice may be 
printed in black and white or color, but it must be at least 11 inches by 17 inches in size.
The poster can be downloaded at https://www.nlrb.gov/poster.

    Where at least twenty percent of an employer’s workforce is not pro�cient in English and speaks
a language other than English, the employer must post the notice in English and in the language
the employees speak. If two or more groups each constituting at least twenty percent of an employer’s 
workforce speak different languages, the employer must post the notice in each of those languages, 
or post the notice in the language spoken by the largest group and provide each employee in each 
of the other language groups with a copy of the notice in the appropriate language. The NLRB 
is translating the required poster into 26 other languages, which are also available on the NLRB 
website.

    An employer’s failure to post the notice may be treated as an unfair labor practice under the National 
Labor Relations Act (NLRA). In many cases, the NLRB will simply order that the notice be posted. 
However, the NLRB may also extend the six-month statute of limitations for �ling a charge involving 
other unfair labor practice allegations against an employer if the employer has failed to post 
the notice. Further, if an employer knowingly and willfully fails to post the notice, the failure 
may be considered evidence of unlawful motive in an unfair labor practice case involving 
other alleged violations of the NLRA.

Q.For the bene�t of our employees, we allow them to borrow against future 
vacation accruals, creating a negative balance in their vacation banks. 
If they leave us before accruing more vacation to cover this negative 
vacation balance, we deduct the amount they owe us from their �nal 
paycheck. Is this okay? Does it make a difference if the employee signs 
a document agreeing to such a deduction at the time they borrow vacation 
against future accruals?

A. Whether the employee agrees to it in writing or not, employers may not deduct from an employee’s 
wages to recoup a loan, an advance of wages/vacation or even an overpayment. Employers may 
request that the employees pay back loans, advances and overpayments separately (e.g., by writing 
the employer a check each week or once a month), but they may not withhold the employee’s 
paycheck until the agreed-upon payments are made. Employers must also clearly communicate 
to the employee that a failure or refusal to pay back money will not subject him/her in any way 
to disciplinary or retaliatory action. Additionally, if an employee or ex-employee owes money and fails 
or refuses to pay it back, an employer may commence a legal proceeding to recover the amount owed.    

WINTER UPDATE: 

Labor & Employment Law FAQ

Q.We have been struggling with the requirements of the New York Wage Theft 
Prevention Act, and we know we have to do something in January. Help!

A.The New York State Wage Theft Prevention Act (“WTPA”) requires employers to provide all employees
with written notice of their regular rate(s) of pay, overtime pay rate(s) (if applicable), and pay day, 
in English and in the employee’s primary language. The notice must also include how an employee 
is paid (hourly, weekly, salary, commission, etc.); allowances, if any; the employer’s name 
(including “doing business as” names); the employer’s physical address and mailing address 
(if different); and the employer’s telephone number. This notice must be provided at the time of hire 
and between January 1 and February 1 of every subsequent year. Employers must also obtain 
a signed and dated written acknowledgement of receipt. Notices may be given electronically, 
but only if certain criteria are met.

     Additionally, many employers appear to be unaware that the New York Department of Labor takes 
the position that the WTPA recordkeeping requirements apply to exempt employees. This means 
that employers must track and keep records of the hours worked each week by their exempt 
employees, even though such hours do not have to be reported on the wage statements of exempt 
employees. This has been a source of great frustration for many employers who struggle 
with ways to track the hours of employees who, by de�nition, are not paid by the hour. 

    We have been able to help our clients navigate through many aspects of the WTPA. Because annual 
WTPA notices must be provided prior to February 1, we are going to discuss WTPA compliance 
and other hot topics in labor and employment law at the upcoming client seminars noted below.

Q.I treated some individuals as independent contractors, but think 
that I may have misclassi�ed them and they were actually employees. 
What should I do?

A.We can review the circumstances to determine if in fact you are correct that the individual 
was misclassi�ed. If they were misclassi�ed, then to the extent you use their services in the future, 
or contract with others for the same or similar services, you will want to treat them as employees 
and not independent contractors going forward.

    Additionally, you may be able to avoid an IRS audit with respect to these workers and obtain 
some relief from back employment taxes that you would otherwise owe. On September 21, 2011, 
the IRS announced a new Voluntary Classi�cation Settlement Program (“VCSP”) intended to assist 
employers facing misclassi�cation issues. Eligible employers who voluntarily participate in the program 
may re-classify their “nonemployee” workers as employees for federal employment tax purposes.
In exchange, they will enjoy partial relief from federal employment taxes that would otherwise be owed.

    Eligibility:  Employers interested in participating in the VCSP must apply for and be accepted 
into the program. The application (IRS Form 8952) must be �led at least 60 days before the employer 
proposes to reclassify workers as employees. To be eligible, the employer must (1) voluntarily agree 
to treat a class or group of workers that it currently treats as nonemployees as employees on a going 
forward basis; (2) have consistently treated the workers as nonemployees; (3) have �led all required 
Forms 1099 for the workers for the previous three years; and (4) not currently be under audit 
by the IRS, or under audit by the DOL or a state government agency concerning worker classi�cation.

    Bene�ts of Participation:  In exchange for agreeing to treat certain previously misclassi�ed 
workers (and all others in the “same class” of workers) as employees on a going forward basis, 
employers will pay 10 percent of the employment tax liability that would have been due on the 
compensation paid for the most recent tax year to the workers being reclassi�ed and will not be liable 
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Q. We require at least a high school diploma for all job positions.  
 Is there any problem with that?
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at (585) 232-6500, or join us on either January 9 or 10, 2012 at the seminars mentioned above. 
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the notice. Further, if an employer knowingly and willfully fails to post the notice, the failure 
may be considered evidence of unlawful motive in an unfair labor practice case involving 
other alleged violations of the NLRA.

Q.For the bene�t of our employees, we allow them to borrow against future 
vacation accruals, creating a negative balance in their vacation banks. 
If they leave us before accruing more vacation to cover this negative 
vacation balance, we deduct the amount they owe us from their �nal 
paycheck. Is this okay? Does it make a difference if the employee signs 
a document agreeing to such a deduction at the time they borrow vacation 
against future accruals?

A. Whether the employee agrees to it in writing or not, employers may not deduct from an employee’s 
wages to recoup a loan, an advance of wages/vacation or even an overpayment. Employers may 
request that the employees pay back loans, advances and overpayments separately (e.g., by writing 
the employer a check each week or once a month), but they may not withhold the employee’s 
paycheck until the agreed-upon payments are made. Employers must also clearly communicate 
to the employee that a failure or refusal to pay back money will not subject him/her in any way 
to disciplinary or retaliatory action. Additionally, if an employee or ex-employee owes money and fails 
or refuses to pay it back, an employer may commence a legal proceeding to recover the amount owed.    
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WINTER UPDATE: 

Labor & Employment Law FAQ

Q.We have been struggling with the requirements of the New York Wage Theft 
Prevention Act, and we know we have to do something in January. Help!

A.The New York State Wage Theft Prevention Act (“WTPA”) requires employers to provide all employees
with written notice of their regular rate(s) of pay, overtime pay rate(s) (if applicable), and pay day, 
in English and in the employee’s primary language. The notice must also include how an employee 
is paid (hourly, weekly, salary, commission, etc.); allowances, if any; the employer’s name 
(including “doing business as” names); the employer’s physical address and mailing address 
(if different); and the employer’s telephone number. This notice must be provided at the time of hire 
and between January 1 and February 1 of every subsequent year. Employers must also obtain 
a signed and dated written acknowledgement of receipt. Notices may be given electronically, 
but only if certain criteria are met.

     Additionally, many employers appear to be unaware that the New York Department of Labor takes 
the position that the WTPA recordkeeping requirements apply to exempt employees. This means 
that employers must track and keep records of the hours worked each week by their exempt 
employees, even though such hours do not have to be reported on the wage statements of exempt 
employees. This has been a source of great frustration for many employers who struggle 
with ways to track the hours of employees who, by de�nition, are not paid by the hour. 

    We have been able to help our clients navigate through many aspects of the WTPA. Because annual 
WTPA notices must be provided prior to February 1, we are going to discuss WTPA compliance 
and other hot topics in labor and employment law at the upcoming client seminars noted below.

Q.I treated some individuals as independent contractors, but think 
that I may have misclassi�ed them and they were actually employees. 
What should I do?

A.We can review the circumstances to determine if in fact you are correct that the individual 
was misclassi�ed. If they were misclassi�ed, then to the extent you use their services in the future, 
or contract with others for the same or similar services, you will want to treat them as employees 
and not independent contractors going forward.

    Additionally, you may be able to avoid an IRS audit with respect to these workers and obtain 
some relief from back employment taxes that you would otherwise owe. On September 21, 2011, 
the IRS announced a new Voluntary Classi�cation Settlement Program (“VCSP”) intended to assist 
employers facing misclassi�cation issues. Eligible employers who voluntarily participate in the program 
may re-classify their “nonemployee” workers as employees for federal employment tax purposes.
In exchange, they will enjoy partial relief from federal employment taxes that would otherwise be owed.

    Eligibility:  Employers interested in participating in the VCSP must apply for and be accepted 
into the program. The application (IRS Form 8952) must be �led at least 60 days before the employer 
proposes to reclassify workers as employees. To be eligible, the employer must (1) voluntarily agree 
to treat a class or group of workers that it currently treats as nonemployees as employees on a going 
forward basis; (2) have consistently treated the workers as nonemployees; (3) have �led all required 
Forms 1099 for the workers for the previous three years; and (4) not currently be under audit 
by the IRS, or under audit by the DOL or a state government agency concerning worker classi�cation.

    Bene�ts of Participation:  In exchange for agreeing to treat certain previously misclassi�ed 
workers (and all others in the “same class” of workers) as employees on a going forward basis, 
employers will pay 10 percent of the employment tax liability that would have been due on the 
compensation paid for the most recent tax year to the workers being reclassi�ed and will not be liable 
for interest and penalties on the amount. The employer also will not be subject to a tax audit 
concerning the affected workers’ classi�cation in prior years.

    Limitations:  Participating in the VCSP does not provide total relief from potential 
misclassi�cation-related liabilities. The VCSP focuses on compliance with federal employment tax 
liability. Thus, employers may still be liable for misclassi�cation issues arising under other federal 
or state laws, such as wage payment, workers’ compensation or unemployment insurance laws. 
However, the IRS states that it will not share information about VCSP applicants with the U.S. 
Department of Labor or state agencies. Also, as a condition of participating in the program, 
employers must agree to extend the statute of limitations for federal employment tax liabilities 
by three years (six years total versus the normal three years) for the �rst three years after signing up 
for the program. This extended statute of limitations applies to any tax liabilities relating to employees, 
not just liabilities relating to the reclassi�ed workers.

Q. We require at least a high school diploma for all job positions.  
 Is there any problem with that?

A. Recently, the Equal Employment Opportunity Commission’s Of�ce of Legal Counsel issued an 
 “Informal Discussion Letter” suggesting that a high school diploma requirement could violate 
 the Americans With Disabilities Act (ADA) to the extent that it screens out quali�ed applicants who are 
 unable to earn a diploma because of a learning disability. To apply such a quali�cation standard, 
 an employer must demonstrate that the requirement is job-related and consistent with business necessity.
 Of course, there are many jobs that can be performed by someone who does not have a high school diploma.
 Even if the requirement of a high school diploma is job-related and consistent with business necessity, 
 an employer may still have to consider whether an applicant with a learning disability can perform 
 the essential functions of the position, with or without reasonable accommodation, instead of simply 
 disqualifying the applicant because he/she did not have the required high school diploma. While the Informal  
 Discussion Letter does not constitute the of�cial opinion of the EEOC, employers should carefully consider 
 the quali�cations they require for each job position and be open to considering reasonable accommodations 
 if an applicant discloses a disability or requests an accommodation. 

If you have any questions about these topics or other labor and employment questions, 
please do not hesitate to contact any member of our �rm’s Labor and Employment Group 
at (585) 232-6500, or join us on either January 9 or 10, 2012 at the seminars mentioned above. 


