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YEAR-END DEADLINE TO CORRECT WAIVER AND 
RELEASE REQUIREMENTS FOR SEVERANCE PAY
Severance arrangements often condition receipt of severance pay on the employee’s execution of a 
waiver and release of claims.  As required by applicable labor laws, these arrangements typically provide 
a period of time (e.g., 21 or 45 days) during which the employee is allowed to consider executing the 
release, followed by a seven-day revocation period during which the employee may revoke the release 
after it is signed.  

Section 409A of the Internal Revenue Code regulates the payment of nonquali�ed deferred compensation, 
including separation pay.  Unless an exemption applies, nonquali�ed deferred compensation may only be 
paid on a speci�ed date or upon the occurrence of certain events, such as separation from service.  
Section 409A provides that where payment is to be made upon a speci�ed event, such as a separation 
from service, payment may actually be made on the date of the speci�ed event, or within 90 days 
thereafter, so long as the employee cannot control the tax year in which the compensation is taxed.

In an attempt to comply with Section 409A, severance arrangements generally will provide for the 
payment of severance pay to be made within 90 days following an employee’s separation from service.  
However, where the separation from service occurs towards the end of a tax year, to the extent that all or 
a portion of the compensation or bene�ts is subject to Section 409A, an issue arises under Section 409A 
with severance arrangements that provide for payment within 90 days of a separation from service and 
require the execution and no revocation of a waiver and release of claims.  

In such situations, the employee may be able to manipulate whether the severance payment is included in 
income in the year of the separation from service or the following year.  For example, if the employee 
signs the waiver and release immediately and the revocation period thereafter expires before year end, 
the severance pay will be taxed in the year of the separation.  On the other hand, if the employee waits 
and executes the waiver and release closer to year end such that the revocation period expires in the 
following year, the severance pay would not be included in income until the following year.  Here, the 
90-day rule cannot be used because the employee can manipulate when the severance pay is taxable by 
delaying the execution of the waiver and release.  The IRS has acknowledged this very situation and 
stated it violates Section 409A.

One solution to avoid the Section 409A issue would be structure the arrangement such that it is exempt 
from Section 409A under one of the available exceptions (e.g., short-term deferrals, involuntary separa-
tion pay, de minimis payments upon termination, etc.).  Another solution would be to provide that if the 
period to execute and revoke a waiver crosses from one taxable year into the next, payment will be made 
no sooner than the �rst day of the following tax year - this way, the employee cannot control the year of 
payment.  The IRS has effectively approved this approach through its corrections program guidance.
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ACTION REQUIRED

Before December 31, 2012
Review severance arrangements with waiver and release 

requirements for compliance with Section 409A.
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In order to allow taxpayers to address this issue, the IRS provided two correction methods for employers 
to amend any such problematic arrangements (and avoid the penalties imposed under Section 409A).  
The IRS provided transition relief through December 31, 2012 with respect to arrangements that were in 
effect as of December 31, 2010.  Under this transition relief, employers may amend any noncompliant 
arrangement that was in effect as of December 31, 2010 to comply with the Section 409A release 
requirements, but only if the plan is amended by December 31, 2012. Generally, both the employer and 
employee would be required to disclose information about the correction on their respective federal 
income tax returns. However, for corrections completed under the transition relief by December 31, 2012, 
the IRS waives the requirements that the employer provide an information statement to the employee, and 
that the employee attach information about the correction to his or her federal income tax return; only the 
employer will be required to disclose information about the correction with its federal income tax return.

If an arrangement is not corrected by December 31, 2012 under this favorable transition relief, or if the 
noncompliant arrangement was entered into after December 31, 2010, then the correction must be 
completed before the event occurs that gives rise to the right to payment (e.g., before the employee is 
terminated).  Corrections after December 31, 2012 are also subject to the employee information state-
ment requirements described above, in addition to the requirement that the company attach a statement 
to its own return.

Employers should review and, if necessary, amend their severance arrangements with waiver 
and release requirements for compliance with Section 409A prior to December 31, 2012. 


