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Engage Your Lawyer Early in a Deal
When you are looking to buy or 

sell a business, calling your 
lawyer early does not always 

mean that you will end up calling him or her 
more often during the deal. In fact, it is of-
ten just the opposite. Engaging your lawyer 
early in the deal process (well before nego-
tiating a letter of intent) can add significant 
value and may actually save you time and 
money. If you are looking to engage in an 
acquisition or divestiture, you know that you 
will need to engage an experienced lawyer, 
accountant and possibly other professionals 
at some point in process. You may, however, 
hesitate to involve a lawyer early in the deal 
process out of cost concerns and, instead, 
only engage a lawyer once the general terms 
of a deal have been agreed to, a letter of 
intent has been signed and the heavy-lifting 
is about to begin (e.g. due diligence, con-
tract drafting and negotiations). Doing this 
deprives you, unfortunately, of the strategic 
advice that an experienced transactional 
lawyer can provide, which advice does not 
normally involve a great deal of time and 
cost and which can be extremely valuable 
and can save money in the long run.   

If you first engage a lawyer by sending 
a signed letter of intent, you have lost an 
opportunity to have a knowledgeable deal 
advisor weigh-in on key terms and issues 
for your benefit and to act as an objective 
sounding board. Your lawyer, for example, 

might have suggested a different deal struc-
ture to minimize taxes or address other 
known concerns, could have informed you 
about what is “market” for key terms such 
as an escrow, indemnification cap, threshold 
or survival period, could have made recom-
mendations around exclusivity, confidential-
ity and customer/employee non-solicitation, 
could have helped you understand how 
your credit facility might impact the deal, 
or might have even helped to dissuade you 
from spending your time and effort to pur-
sue a bad deal. Because a letter of intent is 
generally non-binding (with the exception 
of areas such as exclusivity, confidentiality 
and customer/employee non-solicitation), 
some people believe that this is not a big is-
sue because you can always renegotiate these 
and other issues after you have received in-
put from your lawyer and other profession-
als. However, such an approach generally 
necessitates more lawyer time and cost than 
if you had engaged a lawyer upfront and can 
also jeopardize the emerging deal. Letters 
of intent help set the parties’ expectations 

about the general 
terms of the deal. 
As a result, renego-
tiating settled deal 
terms without any 
justification (other 
than the fact that 
your lawyer finally 
reviewed it) can 
impair the good-
will that you have 
established with 
the other side to 
the deal, which may 
view this as reneging 
on certain terms and 

which may become intransigent as a result. 
The additional back-and-forth necessary to 
renegotiate the terms of a letter of intent 
also lengthens the deal process.  

If you are looking to sell your business, 
you should also consider engaging a trans-
actional lawyer very early in the process 
(i.e. when you initially decide to sell) and 
well before you sign an engagement letter 
with an investment banker or solicit buyers. 
Before you talk with a potential buyer, an 
experienced lawyer can help you proactively 
“get your house in order” by identifying and 
possibly helping you to mitigate issues that 
a potential buyer might deem material, that 
could affect value or that could derail a deal. 
As a part of that process, a lawyer can also 
help you organize and prepare for the due 
diligence process, establish a “virtual data 
room” (if warranted) and otherwise help 
streamline the deal process. If applicable, a 
lawyer can also help you identify an invest-
ment banker to help market your business 
and can help you negotiate the terms of 
engagement with the banker, which is not 
something with which most companies have 
a great deal of familiarity but something 
with which an experienced transactional 
lawyer is very familiar.  

Experienced transactional lawyers, whose 
days are spent representing buyers and sell-
ers, are not simply functionaries who paper 
transactions. They are valuable resources and 
counselors who have significant experienced-
based knowledge that you should leverage for 
your benefit. One of the best ways for you to 
do that is to engage legal counsel early in the 
deal process, when they often can add most 
value for the least cost.
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