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NYSE and NASDAQ Propose Rule Changes
Regarding Listing Standards for
Compensation Committees

As discussed in our July LEGALcurrents®, the Securities and Exchange Commission (the “SEC”) adopted �nal 
rules directing the national securities exchanges to adopt new listing standards related to compensation commit-
tee independence, as required by the Dodd-Frank Wall Street Reform and Consumer Protection Act.  Both the New 
York Stock Exchange (“NYSE”) and NASDAQ recently submitted to the SEC proposed amendments to their 
respective listing standards to impose additional independence requirements for compensation committee 
members and advisers.  These proposals are subject to SEC approval and are not yet effective.  Historically, the 
SEC has sought to align differences in stock exchange listing standards, and it may seek to do so with these 
proposals.  The proposals are not expected to be effective prior to the 2013 proxy season, although, as proposed, 
the NASDAQ proposal regarding compensation committee responsibilities and authority, including the requirement 
for committees to consider certain independence factors before selecting an adviser, would be effective immedi-
ately upon SEC approval.

Who is Affected by the Proposed Listing Standards?

Once adopted, the proposed listing standards regarding compensation committee independence and consider-
ations for the selection of compensation committee advisers will apply to every company whose stock is listed on 
the NYSE (including the NYSE MKT) or NASDAQ, although smaller reporting companies and controlled companies 
will be exempt from these requirements.  Smaller reporting companies and controlled companies listed on the 
NASDAQ will be required to comply with a new listing standard requiring all NASDAQ listed companies to have a 
compensation committee.

Proposed Changes to Compensation Committee
Independence Listing Standards
NASDAQ Changes

Compensation Committee Independence 
The NASDAQ proposal makes a number of signi�cant changes to its current rules.  One of the most important of 
these changes is NASDAQ’s new requirement that listed companies maintain a compensation committee consist-
ing of at least two independent directors.  This rule eliminates the current option to simply allow independent 
directors to oversee compensation matters in lieu of utilizing a formal compensation committee.

Other important changes include:

■ Compensation committee members must not, directly or indirectly, accept any consulting, advisory, or
    other compensatory fee, other than for board service, from the company or any subsidiary.

■ In determining whether a director is eligible to serve on a compensation committee, a company's board
    must consider whether the director has any af�liation with the company that would impair his or her
    judgment as a member of the compensation committee.  The commentary to the proposed listing
    standards recognizes that certain af�liates, such as large shareholders, will have interests aligned with
    the shareholders generally and should not be barred generally from serving on a compensation committee.
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■ Companies must adopt a formal, written compensation committee charter that speci�es the compensation
    committee’s: (1) scope of responsibilities, (2) authority for determining the compensation of all executive
    of�cers, and (3) authority to consider certain independence factors before selecting advisers.  The commit-
    tee must review and reassess the adequacy of its charter on an annual basis.

■ Smaller reporting companies will be required to have a compensation committee comprised of at least
    two independent directors and a formal written compensation committee charter or board resolution that
    speci�es the committee’s responsibilities and authority. However, smaller reporting companies are not
    required to adhere to the additional compensation committee independence requirements relating to
    compensatory fees and af�liation.

■ NASDAQ will continue to rely on the existing exception that allows certain non-independent directors to 
    serve on a compensation committee, but only under limited and exceptional circumstances.   

Implementation
NASDAQ proposed that the listing standards relating to independence, as described above, must be complied 
with by the earlier of: (1) the second annual meeting held after the date of SEC approval of NASDAQ’s 
amended listing standards; or (2) December 31, 2014. Further, each listed company must certify to NASDAQ, 
no later than 30 days after the implementation deadline applicable to it, that it has complied with the amended 
listing standards on compensation committees. Current NASDAQ rules will apply in the interim.

NYSE Changes

New Committee Independence Standards
Under NYSE proposed listing standards, a compensation committee member must continue to be independent 
under the NYSE’s existing de�nition of independence, as well as meet additional requirements.  

The NYSE proposed listing standards require that the board of directors consider all factors speci�cally relevant 
to determining whether a compensation committee member has a material relationship with the listed 
company.  This consideration must include, but is not limited to: (1) the director’s source of compensation, 
including any consulting, advisory, or compensatory fee paid by the listed company, and (2) the director’s 
af�liation with the listed company, a subsidiary of the listed company, or an af�liate of a subsidiary of the listed 
company.  Like NASDAQ, the NYSE does not view the ownership of a signi�cant amount of stock, by itself, to 
be a bar to an independence �nding.  Unlike NASDAQ, however, the receipt of additional compensation fees 
will not automatically disqualify a person from service on the compensation committee.  The board of directors 
under the NYSE’s proposed listing standards would be required to consider whether the additional compensa-
tion would impair the compensation committee member’s ability to make independent judgments about that 
listed company’s executive compensation.

Implementation
NYSE proposes that listed companies have until (1) their �rst annual meeting after January 15, 2014 or (2) 
October 31, 2014, whichever is earlier, to comply with the new independence standards.  Current indepen-
dence standards will apply in the interim.

Proposed Changes to Compensation Adviser Standards
NASDAQ and NYSE changes
Six Factors in Analyzing Advisers’ Independence
Both the NYSE and NASDAQ have proposed new listing standards that require compensation committees to 
consider the six factors set forth in SEC Rule 10C-1 in order to determine the independence of compensation 
consultants, legal counsel, or other advisers retained by compensation committees.
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These factors are as follows:

■ The provision of other services to the issuer by the entity that employs the compensation consultant,
    legal counsel, or other adviser.

■ The amount of fees received from the issuer by the entity that employs the compensation consultant, 
    legal counsel, or other adviser, as a percentage of the total revenue of the entity that employs the
    compensation consultant, legal counsel, or other adviser.

■ The policies and procedures of the entity that employs the compensation consultant, legal counsel, or 
    other adviser that are designed to prevent con�icts of interest.

■ Any business or personal relationship of the compensation consultant, legal counsel, or other adviser
    with a member of the compensation committee.

■ Any stock of the issuer owned by the compensation consultant, legal counsel, or other adviser.

■ Any business or personal relationship of the compensation consultant, legal counsel, other adviser, or 
    the entity employing the adviser with an executive of�cer of the issuer.

Neither the NYSE nor NASDAQ proposed listing standards include any additional speci�c factors.  Although 
neither exchange requires compensation committees to retain independent compensation advisers, both the 
NYSE and NASDAQ changes require compensation committees to have the responsibility and authority to 
retain and fund compensation advisers.  The requirements provide that committees conduct the required 
analysis of compensation advisers in the event that they elect to retain the services of an adviser.  Smaller 
reporting companies are exempt from these requirements.

Implementation
NASDAQ proposes that the new listing standards regarding compensation advisers become effective upon 
SEC approval.  NYSE proposes that the new listing standards regarding compensation committee advisers 
will become effective on July 1, 2013.

What to Do Now

Pending approval of the exchanges’ new rules, there are a number of important steps that companies can 
take now.  Proactive steps include:

■ Evaluate whether current members of the company’s compensation committee will likely be able to
    satisfy the applicable independence requirements of the exchange on which the company’s securities
    are listed.  If members do not satisfy these requirements, either (1) bring the committee member into
    alignment with the applicable independence requirements, or (2) remove the member from the compen-
    sation committee. 

■ Review compensation committee charters and plan for any changes that will be necessary to comply
    with the new requirements.

■ Revise director questionnaires so that they include the updated independence requirements.

■ Revise board nomination and selection procedures to adhere to the applicable independence require-
    ments of the exchange on which the company’s securities are listed.

■ Develop and begin implementation of procedures for conducting the independence assessment that 
    will eventually be required for all advisers to the compensation committee (other than in-house 
    counsel).  For instance, companies may want to develop questionnaires for compensation committee 
    advisers so that the compensation committee may have the information needed to evaluate the 
    independence of the adviser.
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If you have any questions regarding this LEGALcurrents®, please do not hesitate to contact any member of 
our �rm’s Securities Group or Employee Bene�ts and Executive Compensation Group at 585-232-6500. ■
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