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Patient Protection and Affordable Care Act
On the Friday before the Labor Day weekend, the Internal Revenue Service (IRS) issued Notice 2012-58, 
which establishes a safe harbor method for employers to determine which employees must be treated as 
“full-time” employees for purposes of the employer “shared responsibility” penalty provisions that will 
become applicable in 2014 under the Patient Protection and Affordable Care Act (PPACA).  Simultane-
ously, the IRS, Department of Labor (DOL) and Department of Health and Human Services (HHS) issued 
Notice 2012-59 to provide temporary guidance regarding the 90-day waiting period rule under PPACA. 
Both Notices state that employers may rely on the guidance in the Notices until at least the end of 2014.

The guidance is dif�cult to digest and will present challenges for employers who want to take advantage 
of the safe harbor, particularly employers with a workforce that includes more than one group of employ-
ees with variable hour schedules. In this LegalCurrents we attempt to summarize the guidance.  Employ-
ers who wish to take advantage of the safe harbor will need to review the guidance very carefully when 
establishing the “measurement periods” and “stability periods” that form the basis of the safe harbor and 
may conclude that complying with the safe harbor requirements would be too administratively complex. To 
avoid paying a hefty shared-responsibility penalty (described below), such employers will have to take 
care to ensure that all full-time employees are offered coverage. Unfortunately, the IRS has not yet issued 
guidance on determining full-time employee status outside of the safe harbor context.

Note that because only “applicable large employers”—generally, those with 50 or more full-time employ-
ees and full-time equivalents—will potentially be subject to a shared responsibility penalty, smaller 
employers (i.e., those that clearly have less than 50 full-time employees/full-time equivalents) will not 
have to concern themselves with these complicated safe harbor rules. However, the 90-day waiting period 
guidance applies to employers of any size.

Full-Time Employee Guidance
1. Background on Penalty Provisions:

Beginning in 2014, an “applicable large employer”1 may be subject to an “assessable payment” if either 
of the following applies:

 The employer fails to offer its “full-time” employees and their dependents the opportunity to enroll in 
“minimum essential coverage” under an employer-sponsored plan and a “full-time” employee obtains 
coverage on an insurance exchange and is certi�ed to receive a premium tax credit or cost-sharing 
reduction in connection with that exchange coverage. This LegalCurrents will refer to this as the 
“Failure to Offer” penalty. The Failure to Offer penalty is a monthly penalty determined as follows:
1/12 x $2000 x (# of full-time employees in the employer’s controlled group of businesses – 30).

1 An employer will be an “applicable large employer” subject to employer-penalty provisions if the employer employed at least
50 full-time employees, including full-time equivalents, on business days during the preceding calendar year.  PPACA describes 
how the full-time equivalent calculation is made.  This LegalCurrents does not address the determination of “applicable large 
employer” status.
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 The employer offers its “full-time” employees and their dependents the opportunity to enroll in “mini-
mum essential coverage” but one or more “full-time” employees obtains coverage on an insurance 
exchange and is certi�ed to receive a premium tax credit or cost-sharing reduction in connection with 
that exchange coverage either because the employer coverage is not “affordable” or doesn’t provide 
required “minimum value.” This LegalCurrents will refer to this as the “Unaffordable Coverage” penalty. 
Unlike the Failure to Offer penalty, which is calculated based on the total number of full-time employ-
ees in the employer’s controlled group, the Unaffordable Coverage Penalty is less harsh in that it is 
calculated based only on the number of full-time employees who purchase coverage on the exchange 
and receive a tax credit or cost-sharing reduction in connection with the exchange. In 2014, the 
monthly penalty under this provision will be no more than $250 per such full-time employee.2 

Coverage will be considered unaffordable—and thus potentially trigger an Unaffordable Coverage penalty if 
the required employee contribution for individual coverage under the employer’s lowest cost coverage 
option exceeds 9.5% of the employee’s “household income” or if the employer’s health plan coverage 
does not satisfy a “minimum value” requirement that the plan’s share of the allowed cost of bene�ts 
under the plan be at least 60% of such costs. Guidance regarding the minimum value requirement has 
not been published, but it is anticipated that typical employer group health plan coverage (including high 
deductible health plan coverage) will satisfy the requirement. The IRS Notice con�rms the IRS’s intent to 
issue guidance permitting an employer to use an employee’s Form W-2 wages (Box 1) as a safe harbor 
for applying the 9.5% test, so employers will not need to worry about attempting to determine an 
employee’s actual household income.

The Notice does not elaborate on the PPACA statutory de�nition of full-time employee, which provides 
that an employee will be treated as full-time for any month in which the employee is employed on average 
at least 30 hours of service per week.3 Rather, the Notice provides safe harbors for employers to deter-
mine whether certain newly-hired employees and ongoing employees must be considered full-time 
employees for purposes of the penalties. An employer is not required to apply the safe harbors and 
instead may choose to wait for additional guidance from the IRS on the de�nition of full-time employee. It 
is important to note that if an employer wants to rely on the safe harbor guidance beginning January 1, 
2014, the employer will need to take action to establish “Measurement Periods” (as explained below) in 
2013.

2. General Concepts and De�nitions:

The Notice distinguishes employees as either “Ongoing Employees” or “New Employees” and, among New 
Employees, further distinguishes those New Employees as either: (1) New Employees who are “reasonably 
expected to work Full-time;” or (2) New Employees who are “Variable Hour Employees” or “Seasonal 
Employees.” These categories of employees are described below. The Notice also distinguishes between 
references to “calendar month” and “month.” A “calendar month” means one of the full months named in 
the calendar (e.g., January, April, September, etc.) and “month” means the period from a day in one 
month to the prior day in the following month (e.g., from January 15 to February 14). The Notice de�nes a 
“Standard Measurement Period” as a de�ned period chosen by the employer that is at least 3 consecutive 
calendar months, but not more than 12 consecutive calendar months.

_______________

2 The monthly Unaffordable Coverage penalty is a monthly penalty equal to the lesser of: (1) 1/12 x $3000 x # of full-time 
employees who obtain insurance on the exchange and are certi�ed to receive a premium tax credit or cost-sharing reduction in 
connection with that exchange OR (2) 1/12 x $2000 x (# of full-time employees in the controlled group – 30).

3 The Notice speci�es that forthcoming proposed regulations are expected to provide that 130 hours of service in a calendar 
month will be treated as the monthly equivalent of 30 hours of service per week.
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3. Ongoing Employee Rules:

(a) Basic Rules. An Ongoing Employee is de�ned as an employee who has been employed by the employer 
for at least one complete Standard Measurement Period. The basic rule is that if the employer determines 
that an Ongoing Employee averaged at least 30 hours per week during the Standard Measurement Period, 
then the employer must treat the Ongoing Employee as a full-time employee during a subsequent “Stability 
Period” that is associated with that Standard Measurement Period. Practically, this means the employer 
would offer the employee coverage during the Stability Period in order to avoid the risk of that employee 
triggering the Failure to Offer penalty. To complicate matters, the Notice provides that the length of the 
“Stability Period” that applies to an Ongoing Employee depends on whether the Ongoing Employee was a 
full-time employee during the Standard Measurement Period. If the Ongoing Employee was a full-time 
employee during the Standard Measurement Period, the Stability Period must be at least 6 consecutive 
calendar months and not shorter than the Standard Measurement Period. If the Ongoing Employee was not 
a full-time employee during the Standard Measurement Period, then the Stability Period simply must not be 
longer than the Standard Measurement Period. The Stability Period begins after the Standard Measurement 
Period, but subject to additional complicated rules, an employer may use what is referred to as an “Adminis-
trative Period” of up to 90 days between the end of the Standard Measurement Period and the beginning of 
the Stability Period. The Administrative Period rules are described below.

Example 1
Employer chooses a 12 month Standard Measurement Period that begins January 1 and ends December 
31. Employees A and B have both worked for the Employer for many years and so are considered Ongoing 
Employees. During the Standard Measurement Period from January 1, 2014 through December 31, 2014, 
Employee A works an average of 25 hours per week and so is not considered to have worked full-time 
during that Standard Measurement Period. The Employer is permitted to treat A as not being a full-time 
employee for a Stability Period of up to 12 months (i.e., for all of 2015). Employee B works an average of 35 
hours per week during the Standard Measurement Period from January 1, 2014 through December 31, 
2014 and so is considered to have worked full-time. The Employer must treat B as a full-time employee for 
a Stability Period of at least 12 months, the same length as the Standard Measurement Period (i.e., all of 
2015).

3

COMMENT: Because having an Initial Measurement Period of less than 6 months can result 
in an employer having to establish Stability Periods of different lengths depending on 
whether an employee was full-time or not (i.e., if full-time, the Stability Period must be at 
least 6 consecutive calendar months; if not full-time, the Stability Period must be no longer 
than Standard Measurement Period), employers may find it easier to establish a Standard 
Measurement Period that is at least 6 months long. That way, the Stability Period can be the 
same length as the Standard Measurement Period and the length of the Stability Period will 
not have to differ depending on whether an employee was or was not working full-time 
during the Standard Measurement Period.
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COMMENT: The Notice does not explain this, but, since the penalty provisions become 
effective January 1, 2014, in order for any employee to be treated as an Ongoing Employee 
beginning on January 1, 2014, an employer presumably will need to define and implement 
a Standard Measurement Period in 2013. In other words, to use the safe harbor and have a 
Stability Period in effect beginning January 1, 2014, an employer will need to begin and 
complete at least one Standard Measurement Period in 2013.

(b) Special Rules – Employee “Categories” and “Administrative Periods.” The Notice provides that an 
employer may use Standard Measurement Periods and Stability Periods that differ in length or in their 
starting or ending dates for the following “categories” of employees:

 Collectively bargained and non-collectively bargained

 Salaried and hourly

 Employees of different entities (the Notice does not de�ne “entity”)

 Employees located in different States

The Notice permits an employer to use an “Administrative Period” between the Standard Measurement 
Period and the associated Stability Period. The purpose of the Administrative Period is to give the employer 
time between the two periods to determine which Ongoing Employees are eligible for coverage (e.g., to 
calculate whether an Ongoing Employee worked an average of 30 hours per week during the Standard 
Measurement Period) and to notify and enroll employees. The Administrative Period may not exceed 90 days 
and the Notice speci�es rules that are designed to prevent the Administrative Period from reducing or 
lengthening the Standard Measurement Period or Stability Period and to prevent gaps in coverage.

Example 2
Employer chooses a 12 month Standard Measurement Period that begins October 154 and ends the 
following October 14 and a 12 month Stability Period that begins January 1 and ends December 31. The 
employer uses an Administrative Period between the end of the Standard Measurement Period (October 14) 
and the beginning of the Stability Period (January 1). Employee A has worked for the Employer for a number 
of years and worked throughout the entire Standard Measurement Period that begins October 15th of Year 1 
and ends October 14th of Year 2. First, the employer must determine whether Employee A is considered an 
Ongoing Employee. Employee A is considered an Ongoing Employee for the Stability Period that begins 
January 1 and ends December 31 of Year 3 because he was employed for the entire preceding Standard 
Measurement Period, which began October 15th of Year 1 and ended October 14th of Year 2. Employee A 
worked full-time during that Standard Measurement Period (October 15th of Year 1 to October 14th of Year 
2). So Employee A is considered full-time for the entire Stability Period that begins January 1 and ends 
December 31 of Year 3.

_______________

4 Note that the facts for this example are directly from the IRS Notice. It is not clear how the IRS could specify a Standard 
Measurement Period that begins on a day other than the �rst day of a calendar month because the Notice de�nes a Standard 
Measurement Period by reference to “calendar months” not “months.”
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Employee B has worked for the employer for a number of years and worked throughout the Standard 
Measurement Period that begins October 15th of Year 1 and ends October 14th of Year 2.  Accordingly, 
Employee B is also considered an Ongoing Employee for the Stability Period that begins January 1 and ends 
December 31 of Year 3. Employee B did not work full-time during that Standard Measurement Period 
(October 15th of Year 1 to October 14th of Year 2), so Employee B is not considered a full-time employee 
during the entire Stability Period of January 1 to December 31 of Year 3.  Note that if Employee B worked 
Full-Time for the Standard Measurement Period that preceded the Standard Measurement Period that ran 
from October 15th of Year 1 to October 14th of Year 2, Employee B would be considered full-time for the 
entire Stability Period that runs from January 1 to December 31 of Year 2 even though he may not have 
been working 30 hours per week during that time.

4. New Employees:

The second category of employees that the Notice addresses is “new” employees. The Notice does not 
speci�cally de�ne “new” employees by reference to any hire date (i.e., the Notice does not say that a “new” 
employee is an employee hired on or after X date). The new employee examples in the Notice all describe 
employees who are hired after January 1, 2014. Clearly, the safe harbor guidance regarding new employees 
will apply to employees hired on or after January 1, 2014. The Notice says that employers may rely on the 
safe harbor guidance for measurement periods that begin in 2013 or 2014, so presumably this means that 
if an employer establishes an Initial Measurement Period (explained below) in 2013 for newly-hired employ-
ees, the new employee safe harbor may be relied upon beginning January 1, 2014 for an employee who 
has not completed a full Standard Measurement Period as of that date.

(a) New Employees Who Are Reasonably Expected to Work Full-Time. If an employee is “reasonably 
expected” at his or her start date to work full-time (i.e., at least 30 hours per week), the employer will 
avoid having the Failure to Offer penalty triggered by the employee if the employer offers coverage to the 
employee at or before the end of the employee’s initial three calendar months of employment (consistent 
with the 90-day waiting period guidance described later).

_______________

5 The brave reader who has reached this point in this LegalCurrents is likely wondering if we have simply fabricated these rules 
as a cruel joke. We assure you that in our wildest imagination, we couldn’t devise such a mousetrap. Read on.

COMMENT: The IRS Notice uses the terms “Year 1,” “Year 2” and “Year 3” in its examples. As 
noted previously, in order for an employer to apply the safe harbor for current employees 
beginning January 1, 2014 when the penalty provisions take effect, the employer must 
establish a Standard Measurement Period that ends before January 1, 2014, so that current 
employees have an opportunity to qualify as “Ongoing Employees” by being employed 
throughout an entire Standard Measurement Period. To put the above IRS example into “real” 
terms so that a Stability Period is in effect beginning January 1, 2014, the employer would 
need to establish a Standard Measurement Period that begins October 15, 2012 and ends 
October 14, 2013, with the first Stability Period running January 1 – December 31, 2014. 
Unfortunately, the Notice states that the safe harbor guidance may be relied on for measure-
ment periods that begin in 2013 or 2014, so, technically, the IRS example would not provide 
protection to the employer for 2014.5
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(b) New Employees Who Are “Variable Hour” or “Seasonal Employees.” The Notice provides safe harbor guidance for 
new employees who can be classi�ed as “Variable Hour” or “Seasonal” employees. A new employee is considered a 
“Variable Hour” employee if “based on the facts and circumstances at the start date, it cannot be determined that the 
employee is reasonably expected to work on average at least 30 hours per week.” A new employee who is expected to work 
initially at least 30 hours per week may nonetheless be a Variable Hour employee if, “based on the facts and circumstances 
at the start date, the period of employment at more than 30 hours per week is reasonably expected to be of limited duration 
and it cannot be determined that the employee is reasonably expected to work an average at least 30 hours per week over 
the initial measurement period.” The Notice gives as an example a retail worker hired at more than 30 hours per week at 
the holiday season who is reasonably expected to continue working after the holiday season but is not reasonably expected 
to work at least 30 hours per week for the portion of the Initial Measurement Period (see below) remaining after the holiday 
season.

The Notice does not provide a de�nition of the term “Seasonal” employee. Rather, it notes that PPACA’s 
guidance on the term is limited to the determination of whether an employer is an “applicable large 
employer” (i.e., has 50 or more full-time employees/full-time equivalents) and provides that “through at 
least 2014” employers are permitted to use a reasonable, good faith interpretation of the term “Seasonal” 
employee for purposes of applying the guidance in the Notice.

(c) Initial Measurement Period and Associated Stability Period. For new employees who are Variable Hour or Seasonal 
employees, an employer is permitted to determine whether the new employee is a full-time employee by applying an “Initial 
Measurement Period.” The Initial Measurement Period is followed by an associated Stability Period. These concepts are 
similar to the measurement and stability period concepts that apply to ongoing employees, but are determined on an 
individual employee level based on the employee’s start date.

The “Initial Measurement Period” is established by the employer and may be between 3 and 12 months. As 
with Standard Measurement Periods, an employer may establish different Initial Measurement Periods for 
different “categories” of employees, using the same categories of employees that are permitted for the 
Standard Measurement Period (see above).

As with the Standard Measurement Period and associated Stability Period rules, the Notice complicates 
matters by providing that the length of the Stability Period that must be applied to a new Variable Hour or 
Seasonal employee following an Initial Measurement Period depends on whether the employee is deter-
mined to have worked full-time (i.e., an average of at least 30 hours per week) during the Initial Measure-
ment Period.

The general rule is that the Stability Period for new Variable Hour or Seasonal employees must be the same 
length as the Stability Period for Ongoing Employees. In addition, if the employee is determined to be a 
full-time employee during the Initial Measurement Period, the Stability Period for that employee (during 
which time the employee must be considered as a full-time employee) must be a period of at least 6 
consecutive calendar months and in no event shorter than the Initial Measurement Period. On the other 
hand, if the employee is determined not to be a full-time employee during the Initial Measurement Period, 
the Stability Period may not be more than one month longer than the Initial Measurement Period and must 
not exceed the remainder of the Standard Measurement Period (plus any Administrative Period) in which the 
employee’s Initial Measurement Period ends. The latter rule is designed to give employees who do not work 
full-time in the Initial Measurement Period a chance to be treated as Full-Time employees sooner than the expiration of 
the Stability Period following the Initial Measurement Period if they work Full-Time during a Standard Measurement Period 
that begins after their hire date.
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Example 3
Employer establishes an Initial Measurement Period of 4 months from date of hire for its hourly employees (a 
permissible “category” of employees). The Employer also establishes an Administrative Period (described 
below) that runs from the end of the Initial Measurement Period to the end of the month during which the 
Initial Measurement Period ends. Employee A is hired on June 10, 2014 and so would have an Initial 
Measurement Period running from June 10, 2014 through October 9, 2014. Employee A averaged at least 
30 hours per week during the Initial Measurement Period. Because Employee A did work full-time during the 
Initial Measurement Period, the Stability Period for Employee A must be no shorter than 6 consecutive 
calendar months, which means that Employee A would be considered a full-time employee at least through 
April 30, 2015 (i.e., November 1, 2014 – April 30, 2015, 6 consecutive calendar months).

If Employee A is determined not to be a full-time employee during the Initial Measurement Period (i.e., 
Employee A did not average at least 30 hours per week), the Stability Period for Employee A must not be 
longer than �ve months (one month longer than the Initial Measurement Period), which would mean the 
Employer could treat Employee A as not full-time through March 9, 2015.

(d) Administrative Period. As with the Standard Measurement Period and Stability Period, the Notice permits 
an employer to use an Administrative Period after the conclusion of the Initial Measurement Period and 
before the start of the Stability Period associated with that Initial Measurement Period. This Administrative 
Period must not exceed 90 days in total and for purposes of counting the days, days between a new 
employee’s start date and the date the employee’s Initial Measurement Period begins are counted as part of 
the Administrative Period. For example, if the employer establishes an Initial Measurement Period that begins 
on the �rst day of the �rst month after the employee’s start date, an employee who starts on June 2 would 
have an Initial Measurement Period beginning July 1 and the 29 days between June 2 and July 1 will be 
counted toward the maximum 90 day Administrative Period that the employer could use.

In addition, the combined length of the Initial Measurement Period (which cannot exceed 12 months) and the 
Administrative Period (which cannot exceed 90 days) for a new Variable Hour or Seasonal employee must 
not extend beyond the last day of the �rst calendar month that begins on or after the �rst anniversary of the 
employee’s start date. Effectively, this means that an employer cannot have both a 12 month Initial Measure-
ment Period and a 90 day Administrative Period; in other words, if an employer wanted to have a 12 month 
Initial Measurement Period, the employer would have to reduce the length of the Administrative Period in 
order to comply with the combined limit, as illustrated by the following example. 

Example 4
Employer would like to use a 12 month Initial Measurement Period and a 90 day Administrative Period for 
new Variable Hour employees and begins the Initial Measurement Period on the �rst day of the �rst calendar 
month following the employee’s start date. Employee A starts on January 2, 2014, and so would have an 
Initial Measurement Period running from February 1, 2014 through January 31, 2015. If Employee A works 
Full-Time during the Initial Measurement Period, Employee A would have to be treated as a full-time 
employee no later than March 1, 2015 (i.e., the Administrative Period is limited to 58 days: the 30 days in 
January of 2014 between his January 2 hire date and February 1 start of the Initial Measurement Period and 
28 days in February of 2015). If the combined limit did not apply, Employee A would not have to be treated 
as a full-time employee until April 2, 2015 (i.e., re�ecting an Administrative Period of 90 days: 30 days in 
January of 2014, 28 days in February of 2015, 31 days in March of 2015, and 1 day in April of 2015).
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(e) Transition from New Employee Rules to Ongoing Employee Rules. The Notice makes clear that in addition to the 
Initial Measurement Period, new Variable Hour and Seasonal employees must also be tested during the �rst 
Standard Measurement Period that begins after their employment begins. If a Variable Hour or Seasonal employee 
is determined not to be a full-time employee based on the Initial Measurement Period but is determined to be a 
full-time employee based on his or her �rst Standard Measurement Period, then the employee must be treated as 
a full-time employee for the entire Stability Period associated with the �rst Standard Measurement Period. 
Likewise, if a Variable Hour or Seasonal employee is determined to be a full-time employee based on the Initial 
Measurement Period but is determined not to be a full-time employee based on his or her �rst Standard Measure-
ment Period, then the employee must still be treated as a full-time employee for the entire Stability Period 
associated with the Initial Measurement Period, even if the Stability Period associated with the Standard Measure-
ment Period begins before Stability Period associated with the Initial Measurement Period ends. Although this rule 
sounds complicated (and may very well be complicated to administer), the basic idea behind the rule is that the 
most advantageous (to the employee) Measurement Period applies—in other words, the Measurement Period that 
will cause the employee to be treated as a full-time employee for the greatest amount of time will be the one that 
applies.

Example 5
Employer establishes a 12 month Initial Measurement Period beginning on an employee’s date of hire, followed by 
a 12 month Stability Period. Employer has also established a 12 month Standard Measurement Period that runs on 
a calendar year basis (January 1 through December 31) and that is followed by a 12 month Stability Period. 
Employee A is hired on July 1, 2014, and Employer determines that Employee A is a Variable Hour employee at 
that time. During Employee A’s Initial Measurement Period (July 1, 2014 through June 30, 2015), Employee A 
worked an average of 25 hours per week. But for the transition rule, this would mean that Employee A could be 
treated as not full-time from July 1, 2015 – June 30, 2016, which is the Stability Period associated with Employee 
A’s Initial Measurement Period. However, during the Standard Measurement Period running from January 1, 2015 
– December 31, 2015 (which is the �rst Standard Measurement Period that applies to Employee A), Employee A 
worked an average of 35 hours per week. Under the transition rule described above, because Employee A worked 
an average of at least 30 hours per week during his �rst Standard Measurement Period (January 1, 2015 – 
December 31, 2015), the Employer must treat Employee A as a full-time employee for the Stability Period 
associated with that Standard Measurement Period (i.e., January 1, 2016–December 31, 2016) even though there 
were still 6 months left in the Stability Period associated with Employee A’s Initial Measurement Period.

Example 6
Employer establishes a 12 month Initial Measurement Period beginning on an employee’s date of hire, followed by 
a 12 month Stability Period. Employer has also established a 12 month Standard Measurement Period that runs on 
a calendar year basis (January 1 through December 31) and that is followed by a 12 month Stability Period. 
Employee A is hired on July 1, 2014, and Employer determines that Employee A is a Variable Hour employee at 
that time. During Employee A’s Initial Measurement Period (July 1, 2014 through June 30, 2015), Employee A 
worked an average of 35 hours per week. This means that Employee A would have to be treated as a full-time 
employee from July 1, 2015 through June 30, 2016, which is the Stability Period associated with Employee A’s 
Initial Measurement Period. In this case, the transition rule works to give Employee A the bene�t of extended 
full-time status even if, during the Standard Measurement Period running from January 1, 2015 – December 31, 
2015, Employee A worked an average of 25 hours per week. 



9

Under the transition rule described above, the Employer must treat Employee A as a full-time employee 
for the entire Stability Period associated with the Initial Measurement Period (i.e., from July 1, 2015 
through June 30, 2016) even though Employee A did not work full-time during his �rst Standard 
Measurement Period (January 1, 2015 – December 31, 2015) and would normally not be treated as 
full-time beginning January 1, 2016. In other words, Employee A must be treated as a full-time 
employee for a portion of the Stability Period associated with Employee A’s �rst Standard Measurement 
Period (January 1, 2016 – June 30, 2016), even though Employee A was determined to work an 
average of less than 30 hours per week during that Standard Measurement Period. Employee A need 
not, however, be treated as a full-time employee for the remainder of the �rst Standard Measurement 
Period (i.e., July 1, 2016 – December 31, 2016). Full-time treatment would end June 30, 2016, the 
end of the Stability Period associated with Employee A’s Initial Measurement Period.

90-Day Waiting Period Guidance
1. Waiting Period De�ned:

PPACA provides that for plan years beginning on or after January 1, 2014, a group health plan— 
regardless of the size of the employer plan-sponsor—may not apply any waiting period that exceeds 
90 days. Notice 2012-59 de�nes a waiting period as “the period of time that must pass before 
coverage for an employee or dependent who is otherwise eligible to enroll under the terms of the plan 
can become effective.”

Employers may continue to have other eligibility conditions, such as a requirement that the employee 
have full-time status or have a particular job category, as long as the eligibility condition is not 
“designed to avoid compliance with the 90-day waiting period limitation.”  The Notice contains an 
example of an employer having a 1200 hours-of-service eligibility requirement and concludes that 
having an hours-of-service requirement of 1200 hours is permissible, but that having an hours-of-
service requirement of more than 1200 hours would be considered to be designed to avoid application 
of the 90-day waiting period limitation and is thus not permissible.

For purposes of applying the 90-day waiting period rule, the waiting period begins on the date the 
person meets the plan’s substantive eligibility conditions (such as being in an eligible job classi�cation) 
and ends on the day before the �rst date for which an employee could be covered after electing 
coverage. As long as the coverage an employee elects is effective immediately after the 90-day waiting 
period ends, the employer will have complied with the 90-day waiting period rule. This is true even if 
the employee made the actual election of coverage outside of the 90-day waiting period, as illustrated 
by the following example:

Example 7
Employer sponsors a group health plan that provides coverage only to salaried employees and not to 
hourly employees.6  The group health plan has a 90-day waiting period. Employee A is hired as an 
hourly employee on April 1, 2013, and thus is not eligible for coverage under the plan. On July 3, 
2014, Employee A changes his status from an hourly employee to a salaried employee. On September 
30, 2014, Employer gives Employee A group health plan enrollment forms. On October 19, 2014, 
Employee A elects coverage, and coverage is effective retroactive to October 1, 2014. 

_______________ 
6 Note that if the employer is an applicable large employer, it would risk incurring the Failure to Offer penalty.
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In this example, the 90-day waiting period began on July 3, 2014, the day Employee A became a salaried employee. 
Employee A’s days of employment as an hourly employee do not count towards the 90-day limit. And even though 
Employee A did not elect coverage until 19 days after the waiting period expired, Employer has complied with the 
90-day waiting period limitation because Employee A’s coverage was effective immediately after the waiting period 
expired.

2. Application to Variable Hour Employees:

The Notice also provides guidance on application of the 90-day waiting period to Variable Hour employees (described 
above) for those group health plans that provide coverage only to full-time employees or only to employees who work a 
speci�ed number of hours per period. Speci�cally, the Notice says that a plan “may take a reasonable period of time to 
determine whether the employee meets the plan’s eligibility condition, which may include a measurement period that is 
consistent with the timeframe permitted [in the safe harbor guidance].” So, if an “applicable-large employer” takes 
advantage of the safe harbor described above (i.e., correctly applies the Measurement Periods/Stability Periods), the 
employer will be deemed to comply with the 90-day waiting period limitation with respect to Variable Hour employees. 
Curiously, the Notice does not mention Seasonal employees, but presumably employers complying with the safe harbor 
for Seasonal employees would also be in compliance with the 90-day waiting period limitation with respect to Seasonal 
employees. Guidance on this issue would be welcome.

The Notice states that employers that are not applicable large employers may nevertheless use the measurement 
periods described in the safe harbor guidance to comply with the 90-day waiting period limitation rule. However, given 
the complexity of the safe harbor rules, this is not a practical option for most employers. Rather, smaller employers 
should be sure to use a “reasonable” period of time to determine whether the Variable Hour Employee is eligible. Apart 
from using measurement periods provided for in the safe harbor, the Notice provides very little guidance on what 
constitutes a “reasonable” period of time; it merely says that an employer must both determine whether a Variable 
Hour employee is eligible and, if eligible, offer coverage to such employee that is effective as of the earlier of:

 90 days from the date on which the employer determines the Variable Hour employee is eligible; or

 within 13 months after the date of hire (or, if date of hire is not on the �rst of the month, within 13 months from the 
�rst date of the month following the date of hire).

Prior to 2014, employers should review their current policies and procedures for making eligibility determinations to 
determine whether they need to make adjustments to comply with the 90-day waiting period limitation.  
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According to the IRS, the safe harbor guidance was designed to provide �exibility to employers who have 
workforces that include employees who are not expected to regularly work at least 30 hours per week. An 
unfortunate side effect of that �exibility is safe harbor rules that are complicated and dif�cult to apply 
without painstaking efforts to chart out the various possible measurement and stability periods. Even 
employers who successfully navigate the rules and select safe harbor-compliant measurement and 
stability periods may �nd that they are nonetheless not equipped to practically apply those measurement 
and stability periods due to their inability to properly track employees and measure hours during those 
periods. 

At this point, employers who have signi�cant numbers of variable hour or seasonal employees should 
carefully study the safe harbor guidance to try and understand the possible measurement and stability 
periods that may be advantageous for them, while at the same time considering their ability to actually 
administer those periods. We would be happy to assist you as you consider the possibilities.

If you have any questions regarding this LEGALcurrents, please contact any member of our Firm’s 
Employee Bene�ts & Executive Compensation Practice Area at 585-232-6500.  


