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Nationwide sales tax reform will inevitably be burdensome

Congress seems to have been talking 
about sales tax simplification legis-
lation forever, but there has been a 

flurry of activity this spring, with Senate 
committee hearings and a House com-
mittee actually endorsing an e-commerce 
bill. 

If any of the current legislative proposals 
were eventually enacted, what would this 
mean for New York businesses?

Two key types of legislation are now un-
der consideration: a nationwide sales tax 
simplification bill and a bill with special 
rules for digital products. 

Today, companies are required to collect 
and remit sales tax to a state only if they 
have a certain type of close connection, 
known as “nexus,” with that state.

There are a number of simplification 
bills, but they all share a common intellec-
tual premise: If a state conforms its sales 
tax laws to certain simplification require-
ments, Congress will let it require sellers 
to collect tax even if those sellers don’t 
have nexus with the state.

This may sound terrifying: 24 states 
have already enacted the simplification 
proposals required by one of the bills, so 
on day one after enactment, all out-of-state 
businesses suddenly would have to col-
lect tax on sales to customers in each of 
those states.

That’s just the bad news, however. The 
good news is that the simplification pro-
posals would make having to do this a lot 
easier than it is under current law. Right 
now, every state has its own sales tax sys-
tem, and there is incredible diversity in 
state rules. For example, New York im-
poses tax on sales of sliced bagels but not 
on sales of unsliced bagels, a provision 
that could well be unique to our great state.

The competing legislative proposals 
would reduce this complexity to varying 
degrees. The idea is that once reforms have 
been made, requiring sellers to collect tax 
in participating states will no longer be 
too much to ask. Whether this new col-
lection responsibility will be a headache 
or a nightmare will depend on the reforms 

ultimately required.
The impact of these rules on New York 

businesses selling out of state would be 
enormous, because many states would 
adopt the simplification rules, and New 
York businesses selling to customers in 
those states would be required to collect 
and remit their sales and use taxes.

But what about non-New York busi-
nesses selling in New York? Would New 
York adopt the simplification rules in or-
der to require them to collect and remit 
New York tax?

This seems unlikely for two reasons. 
First, studies show that New York has one 
of the nation’s highest rates of compliance 
from mail-order and e-commerce sales. 
It doesn’t have the same potential upside 
that other states have—and the reform pro-
posals could actually lead to revenue loss. 

Additionally, big changes would have 
to be made in the New York tax system 
to comply with the simplification require-
ments of each of the bills. For example, 
it is likely that New York City would no 
longer be able to maintain special sales 
tax rules. The required reforms would not 
be easy to pass. 

In sum, if Congress ultimately passes 
legislation that looks anything like the 
current proposals, it will make a big dif-
ference for New York companies sell-
ing in other states, but not—at least at 
first—for outside companies selling in 
New York.

The simplification proposals are not the 
only ball in the hopper, however. On June 
28, the House Judiciary Committee en-
dorsed a bill that would impose limits on 
how state and local governments tax digi-

tal goods and services. If enacted, this bill 
would have a major impact on all New 
York Internet businesses. 

The bill would prohibit state and local 
governments, including New York’s state 
government, from imposing multiple or 
discriminatory taxes on goods and services 
delivered electronically, with certain nar-
row exceptions.

The prohibition on multiple taxes is 
straightforward, at least in concept. The 
act would establish rules to determine the 
state where a sale takes place. Only that 
state would be able to tax the sale. Any 
other state asserting taxing jurisdiction 
would be required to give the customer a 
credit for taxes paid.

The prohibition on discriminatory taxes, 
meanwhile, would prohibit taxing digital 
goods and services at a higher rate than the 
rate imposed on tangible goods or simi-
lar services, among other taxing schemes. 
Digital goods and services could not be 
placed at a disadvantage.

In addition to banning multiple and dis-
criminatory taxes, the bill would also re-
quire New York to rewrite most of its tax 
law relating to the Internet. Most of New 
York’s rules have been issued by the De-
partment of Taxation and Finance, but the 
bill would require that they be approved 
by the Legislature.

The bottom line is that if the digital 
goods and services bill is passed, the en-
tire sales tax system governing the digital 
economy would be thrown into disarray, 
and New York would be forced to adopt 
major new sales tax legislation. The bill 
would create an administrative and tech-
nical nightmare.

Even though a House committee has en-
dorsed the digital goods and services bill, 
both it and legislation for sales tax sim-
plification are a long way from passage. 
Sooner or later, however, reform is going 
to have to come, and it will have a major 
impact on New York businesses. Watch 
this space for updates.

Josh Gewolb is a tax attorney at Harter 
Secrest & Emery LLP.
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