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In the fi rst four years of administering the estate, 
Hayes received advances of $4.85 million under the 
retainer agreement. These payments were approved by 
the Surrogate’s Court at the time they were made. While 
this amount at fi rst blush seems high, Hayes, at Hughes’s 
request, agreed to devote his entire practice to the War-
hol estate. This meant that Hayes was available around 
the clock and concerned himself exclusively with estate 
issues, which covered a broad spectrum of tasks. During 
the estate’s administration, sales of Warhol’s art alone to-
taled $32 million. Hayes also entered into contracts to sell 
a number of the Warhol assets, avoided a will contest by 
Warhol’s brothers, defended claims of ownership regard-
ing Warhol’s art and real property, and represented the 
estate during disputes over the pension fund, income tax 
issues, collection of insurance for art loss by the Museum 
of Modern Art, customs duty claims for overseas assets, 
and a claim brought by Bianca Jagger in England concern-
ing the ownership of the rights to Warhol’s diaries. In 
addition, Hayes successfully negotiated with the Museum 
of Modern Art for a retrospective of Warhol’s art and 
with Sotheby’s for a series of auctions of Warhol’s collect-
ibles, a series which resulted in sales of over $25 million. 
Hayes’s efforts were described as “pivotal” in securing 
Warhol’s stature in the estate’s assets throughout the 
administration of the estate.3

In November of 1989, Hughes appointed Archi-
bald Gillies as President of the Foundation. Over time, 
signifi cant confl icts developed among Gillies, Hughes 
and Hayes, leading ultimately to Hayes’s termination 
as counsel for the estate. For example, Gillies accused 
Hayes of bungling several transactions, including the sale 
of Interview magazine and the licensing agreement with 
Schlaifer Nance (see section VI, infra). Hayes’s efforts to 
collect the balance of his fee under the retainer agreement 
were opposed by the Foundation, and ultimately caused 
his fi nancial ruin.

Although there was subsequent litigation as to the 
amount of that fee (see section II, infra), the fi rst hurdle 
was to establish the estate’s value. This was an obstacle 
in and of itself, as it has been recognized that the value of 
any art collection is “inherently imprecise and capable of 
resolution only by a Solomon-like pronouncement.”4 In 
this case, both the executor and the executor’s attorney 
had an incentive to place a high value on the estate be-
cause both were to be paid a percentage of its value. The 
Foundation, in contrast, wanted a lower value, because it 
had to donate 5 percent of the estate’s assets every year 
in order to comply with tax rules governing foundations. 
The Foundation settled with Hughes out of court, in an 

Background
Andy Warhol was perhaps one of the most notorious 

and productive artists of our time. He has recently been 
dubbed the “unquestioned star of the New York contem-
porary art sales,” with more than 43 works breaking the 
$1 million barrier.

Warhol died unexpectedly in 1987 following gall 
bladder surgery, leaving his assets in turmoil and his 
business affairs in disarray. His estate contained a vast 
array of holdings, based on his life as a collector, com-
pulsive shopper and prolifi c artist. These assets included 
over 75,000 pieces of his own art work, his personal art 
collection, antique furniture and jewelry, his fi lms, his dia-
ries, real estate partnerships, the profi table magazine In-
terview, trademark and licensing agreements, and a stock 
and bond portfolio. Warhol’s will provided that the bulk 
of his assets would go into the Andy Warhol Foundation 
for the Visual Arts (the Foundation).

“Many of those disputes found their way 
into the courts, and raised important legal 
issues in virtually all aspects of art law.”

Warhol’s executor was Frederick Hughes, a close 
business advisor of Warhol for over 20 years. Hughes 
retained Edward Hayes as counsel for the estate. Hayes 
was a well-known criminal and civil litigator who was 
the model for a character in the best-selling book, Bonfi re 
of the Vanities. Hayes devoted himself full-time to the 
Warhol estate, giving up his law practice and moving into 
the Factory, Warhol’s art studio and offi ce. As the years 
unfolded, Hughes, Hayes and The Foundation were often 
at odds with one another and with third parties.1 Many of 
those disputes found their way into the courts, and raised 
important legal issues in virtually all aspects of art law. 
Discussed below are some of the important cases and the 
issues that they explore.

I. Valuation Issues
The day after Warhol’s death, Hayes entered into a 

fee arrangement with Hughes, providing for a fee of 2.5 
percent of the gross estate, which was then estimated to 
be worth approximately $100 million. Five weeks later, 
when it was learned that the estate’s value was signifi -
cantly higher than anticipated, Hayes reduced his com-
pensation to 2 percent of the gross estate. A year later, the 
fee agreement was amended yet again to pay Hayes an 
executor’s commission which was somewhat greater than 
the once adjusted fee of 2 percent.2

Soup Can or Can of Worms? Legal Issues Arising
from the Warhol Estate
By Carol Heckman



NYSBA  Entertainment, Arts and Sports Law Journal  |  Summer 2009  |  Vol. 20  |  No. 2 27    

The court’s discussion of the discount rate included 
reference to cases involving two other prominent artists: 
David Smith (where a discount rate of 37 percent was 
applied) and Georgia O’Keeffe (where a limited discount 
of 50 percent was applied). Accordingly, the court then 
applied different discount rates, depending on the type 
of artworks. Thus, for photographs, the court applied a 
discount of 20 percent; for paintings, sculpture and col-
laborative work, 20 percent; for drawings, 50 percent, and 
for prints, 30 percent.

The court concluded that the total estate valuation 
on the transfer date was $390,979,278. Including non-
art assets, the fair market value of the gross estate was 
$509,979,278.10

II. Attorney’s Fees
With the value of the estate established, the next step 

was to set Hayes’s attorney’s fees. In 1995, the Surro-
gate’s Court found that Hayes’ retainer agreement was 
unenforceable because it contained no ceiling or limiting 
provision.11 However, recognizing the value of Hayes’s 
services as counsel for the estate, the court conducted an 
independent evaluation and concluded that the services 
were worth $7.2 million. This opinion was based in part 
on the view that Hayes’s services were akin to those of 
an executor, and not merely legal in nature. The award 
of $7.2 million in attorney’s fees was well in excess of the 
roughly $2.5 million that Hayes expected to receive under 
the initial retainer agreement, but in light of the subse-
quent valuation of the estate by the Surrogate’s Court, 
the award of fees was considerably less than the sum 
to which he was entitled under the most recent retainer 
agreement.

The issues were bitterly fought. Upon appeal, the Ap-
pellate Division reduced the valuation of Hayes’s services 
from $7.2 million to $3.5 million.12 The court disagreed 
with the lower court’s analogy to services of an executor, 
noted that Hayes was not a specialist in the relevant fi eld 
and found that the fee award would result in his being 
compensated at an “exorbitant hourly rate.”13

Ironically, the effect of the Appellate Division’s judg-
ment in 1996 was that Hayes then owed the estate $1.85 
million from the $4.85 million that he had previously 
been advanced. The estate assigned this judgment to the 
Foundation on August 2, 1996. Within days, Hayes fi led 
for bankruptcy.

The stage then turned to bankruptcy court litigation. 
The Foundation sought to assert that the debt owed by 
Hayes to the estate was non-dischargeable in bankruptcy, 
alleging that Hayes had committed “fraud or defalcation” 
while acting in a fi duciary capacity. The bankruptcy court 
held that Hayes had not acted in a fi duciary capacity 
within the meaning of a relevant portion of the Bankrupt-
cy Code, and thus did not reach the question of whether 

arrangement that included both cash and valuable art. 
The dispute with Hayes could not be settled, reportedly 
due to the deep hostility between Hayes and Gillies. 

Six-hundred million dollars separated the parties. All 
agreed that the value of the art should be determined as 
of the date of the transfer of the art from the estate to the 
Foundation (February 1, 1991) and should be determined 
in accordance with “the price at which property would 
change hands between a willing buyer and a willing 
seller, neither being under any compulsion to buy or sell 
and both having reasonable knowledge of the relevant 
facts.”5 The parties also agreed as to the precise artworks 
within the inventory. The inventory included 4,118 paint-
ings, 5,103 drawings, 19,086 prints, and 66,512 photo-
graphs. The Foundation relied upon an appraisal done by 
Christie’s Appraisals, Inc. (Christie’s).6

The Surrogate’s Court initially criticized the Christie’s 
appraisal for its failure to contain research regarding the 
marketability of Warhol’s art. The court noted that no one 
at Christie’s discussed Warhol’s art with contemporary art 
dealers, museum offi cials, or others to inform themselves 
of Warhol’s position in the existing art market. The court 
also accused Christie’s of failing to consider Warhol’s 
importance as an artist, as well as his staying power and 
marketability. Perhaps the most glaring error in Christie’s 
valuation was its failure to consider comparable sales. 
Christie’s did consider some of its own auction sales 
and some of Sotheby’s, but it was selective in consider-
ing these sales, and it completely ignored many sales 
consummated by other auction houses. The court found 
that such a limited focus was inadequate, considering the 
availability of this other sales information and that dealer, 
auction, and private sales should have all been considered 
in creating the valuation. On the other hand, experts pre-
sented by Hayes were criticized by the court for concen-
trating unduly on retail sales, which often infl ate values.7

Another critical fl aw in the Christie’s appraisal was 
the presence of a fairly obvious confl ict of interest. At 
the same time that Christie’s was doing its appraisal, it 
was also negotiating with the Foundation regarding the 
auctioning of Warhol art objects. The court found that 
Christie’s had a confl ict in seeking future business from 
the Foundation at the same time it was retained to render 
an impartial appraisal of the collection.8

Furthermore, there was an issue regarding valuation, 
and whether to apply a blockage discount. As fair market 
value must be determined as of the date of transfer from 
the estate to the Foundation, it was necessary to decide 
whether an entire block of art could be sold immediately 
without depressing the market. The proper assumption, 
according to the court, was that the buyer would sell 
the artwork over the period of time that would produce 
maximum value, rather than from a forced or immedi-
ate sale. In most situations, however, this process would 
result in a discount from total unit value.9
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In Andy Warhol Enters., Inc. v. Time Inc.,21 the estate 
likewise failed to obtain a preliminary injunction against 
Time Inc. in a trademark infringement action for use of a 
section heading entitled “Interview” in its Time magazine. 
As mentioned above, Interview was a magazine founded 
by Andy Warhol, which ultimately went into his estate. 
Interview was registered by Warhol as a trademark with 
the U.S. Patent and Trademark Offi ce. However, the court 
found that the estate had not shown any likelihood of 
confusion, because the Interview mark and the “Inter-
view” word, as used in a heading for the magazine, did 
not look alike and were not used in the same fashion. The 
court also found that the defendant would be entitled to 
the fair use defense because it was not using the word 
“Interview” as a mark, but rather to designate a section in 
its magazine. Finally, the court denied the plaintiffs’ claim 
under the New York State anti-dilution statute because 
the mark was not distinctive enough to support a dilution 
claim.

IV. Misappropriation of Images
The estate was not always the initiator of litigation. In 

Dauman v. Warhol Found. for the Visual Arts,22 the Founda-
tion, the estate, and the museum found themselves as de-
fendants, again involving use of an image. The allegation 
of the plaintiffs, photographer Henri Dauman and Time 
Inc., was that the defendants unlawfully appropriated an 
image of Jacqueline Kennedy taken in 1963 at John F. Ken-
nedy’s funeral.23 These images were later featured in the 
December 6, 1963 issue of Life magazine. Specifi cally, the 
plaintiffs alleged that Warhol used eight source images 
from newspapers and magazines, including the image 
from the funeral, to create silk screens which were used 
in turn to create the famous Warhol series on Jacqueline 
Kennedy. In the court’s decision, a motion to dismiss the 
complaint was denied. The case was later settled for an 
undisclosed amount that a lawyer involved in the case 
put at “several hundred thousand dollars.” The Jackie 
series, the basis for the litigation, continues to command 
top dollar in the contemporary art market, most recently 
selling for $15.6 million at a Christie’s auction in Novem-
ber of 2006. 

V. Insurance
The dispute over the Jacqueline Kennedy photograph 

also gave rise to important insurance coverage litigation 
in the Second Circuit. As discussed above, when Dauman 
and Time Inc. fi led a copyright infringement suit against 
the Foundation and the estate for use of the photograph 
of Jacqueline Kennedy, both Warhol entities claimed in-
surance coverage. The insurance company refused cover-
age on the basis that it had not been given timely notice.

In 1994, the photographer wrote a letter to Warhol’s 
estate advising that he would likely bring a lawsuit 
against it unless a monetary resolution could be achieved. 
Warhol’s estate did not give notice of the threatened claim 
to its insurance carrier until two years later, when the ac-

his debt resulted from a defalcation. The District Court 
affi rmed.14

In yet another twist in the litigation, the Second 
Circuit reversed.15 After an extensive discussion of rather 
complex legal issues, the court agreed with the Eighth 
Circuit in holding that the attorney-client relationship, 
without more, constitutes a fi duciary relationship within 
§ 523(a)(4) of the Bankruptcy Code.16 The court then pro-
ceeded to fi nd that Hayes committed a defalcation under 
the Code. It noted that the value of his services was irrel-
evant to the fees he sought, there was no cap on fees, and 
Hayes expected periodic payments to be made without 
regard to the value of past or future services. The court 
found this to be inconsistent with Hayes’s obligation to 
deal fairly with the estate in establishing a fee arrange-
ment. Instead, fees were matched to the art market. The 
court thus found that his conduct was suffi ciently at odds 
with his fi duciary obligations to constitute a defalcation 
within the meaning of § 523(a)(4) of the Bankruptcy Code.

III. Trademark Issues
Warhol’s vast collection of artwork includes numer-

ous examples of depictions of well-known consumer 
goods. Perhaps his most famous are his Campbell’s 
soup cans, which represent images of readily identifi -
able trademarks. Do these depictions violate either state 
or federal trademark law? Probably not, because Warhol 
did not use the trademark names to identify the source of 
the artwork. Without using the mark name to identify the 
artwork’s source, Warhol did not imply that Campbell’s 
endorsed the works.17 

Early on, Warhol’s estate and the Foundation did 
not shy away from initiating trademark infringement 
litigation. For example, in Hughes v. Plumsters, Ltd.,18 the 
Foundation and the estate sued a company marketing a 
t-shirt bearing the name of Andy Warhol with the asser-
tion that Andy Warhol, as a name, had established trade-
mark rights. The defendant claimed that the t-shirt was 
a parody of Warhol’s works, which would preclude any 
potential trademark infringement liability, even if likeli-
hood of confusion were proven. The court in Plumsters 
held that there was a jury question regarding any likeli-
hood of confusion as to who created the t-shirt.19

Hughes v. Design Look, Inc.20 represented another ag-
gressive attempt by the estate to assert intellectual prop-
erty rights. However, the estate and the Foundation were 
unsuccessful in obtaining a preliminary injunction that 
would have prevented the defendant’s production of a 
calendar with images created by Warhol, but which were 
no longer owned by the estate. The preliminary injunc-
tion application was denied because the plaintiffs did not 
show likelihood of success on the merits, failed to show 
secondary meaning, and conceded that the works were 
not protected by copyright or trademark.
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rights of third-parties, and that neither Warhol nor the es-
tate had granted similar rights to anyone other than SNC. 

The case went to trial in June of 1995. After seven 
days, the jury returned a verdict in favor of SNC, fi nding 
that all three defendants had fraudulently induced SNC 
to enter into a licensing agreement with the estate.27 The 
jury awarded punitive damages for $1 million against all 
three defendants. The compensatory damage award of 
$63,943 was relatively modest.

The trial court, however, set aside the jury verdict. 
On appeal, the Second Circuit, in Schlaifer Nance and Co., 
Inc. v. Estate of Warhol,28 affi rmed the lower court’s deci-
sion. The court found that there was no question that the 
estate misrepresented its position in assuring SNC that it 
controlled all rights to Warhol’s works when clearly it did 
not. These misrepresentations included failure to disclose 
a prior agreement for the exclusive production of watches 
and the claim of art dealer Ronald Feldman to reproduc-
tion rights of certain works published in collaboration 
with Fotofolio.

Nevertheless, the Second Circuit found that it was 
unreasonable for SNC, a sophisticated licensing company, 
to rely on the estate’s representations without verify-
ing them. The agreement, along with the estate’s actions 
and other circumstances, “should have raised more 
than one eyebrow,” compelling SNC to conduct further 
investigation.29 Even before Warhol’s death, SNC was 
informed that he did not own the copyrights to all of his 
images. Furthermore, the sheer magnitude of the body 
of his works made it diffi cult to keep all of them out of 
the public domain. In addition, because Warhol spent a 
signifi cant portion of his career as a commercial artist, he 
often sold the rights to commissioned works to his clients, 
thereby surrendering any copyrights that he may have 
otherwise owned. Where a commercial artist’s work is 
made for hire, the rights rest with the employer or person 
for whom the work is prepared. SNC could not even rely 
on ignorance as an excuse, because it had previously 
hired a copyright attorney who helped explain the copy-
right issues. 

However, the litigation did not end there. Having 
succeeded in overturning the jury award, the estate’s 
lawyers launched an offensive attack on SNC. In 1998, 
the District Court awarded sanctions against SNC and its 
attorneys for prosecuting a meritless claim in bad faith.30 
The court found that it was clear from the outset that 
SNC and its lawyers could not prove reasonable reliance 
upon the estate’s representations, yet they pursued fraud 
claims nonetheless. The Court held that SNC and its law-
yers knew that the estate could not possibly own all the 
copyrights to all of Warhol’s works because, as discussed 
above, many had already fallen into the public domain 
and the copyrights to certain others had been granted to 
third parties. Without conducting any due diligence or 

tual suit was brought. The Second Circuit, following New 
York law and quoting Henry Wadsworth Longfellow, 
held that Time, Inc.’s claim was different than the photog-
rapher’s claim. The photographer could not, and did not, 
speak for Time, Inc. when he wrote the 1994 letter regard-
ing notice of suit. By the same token, he could not, and 
did not, assert a claim on behalf of Time, Inc. Accordingly, 
notice of Time, Inc.’s claim was timely under the policy.24

VI. Licensing Issues
The licensing of Warhol t-shirts was a lucrative busi-

ness. In 1987, the estate entered into an exclusive licens-
ing arrangement with Schlaifer Nance and Company, 
Inc. (SNC) to use and license others to use reproductions 
and copyrighted works of art created by Warhol, along 
with associated trademarks in connection with various 
products. SNC was the developer of the Cabbage Patch 
Kids program. In connection with that program, SNC 
had commissioned Andy Warhol to do portraits of four 
Cabbage Patch dolls. Early discussions had occurred 
prior to Warhol’s death, but the fi nal licensing agreement 
was dated November of 1987. This licensing agreement 
spawned extensive litigation.

In 1990, SNC sued the estate in federal court, alleging 
that the estate had breached its licensing agreement and 
engaged in tortious conduct. SNC also brought an arbi-
tration claim based on a limited arbitration clause in the 
agreement. At the heart of the arbitration was the Foun-
dation’s 1989 agreement with the Dia Art Foundation and 
the Carnegie Institute to establish the “Andy Warhol Mu-
seum.” The museum agreement allegedly violated rights 
granted to SNC under its licensing agreement, including 
the exclusive right to produce and sell licensed products, 
the right to register, own and use the trademark “Andy 
Warhol Museum,” and the right of fi rst refusal. In June of 
1991, the arbitrators awarded $4 million to SNC, includ-
ing punitive damages, fi nding that the estate not only 
breached the licensing agreement, but also conducted 
itself in bad faith by unreasonably rejecting products and 
failing to cooperate and assist in promoting the licensing 
program. The estate paid the arbitration award in full.

The remaining claims concerning the agreement were 
litigated in federal court. The court in the fi rst reported 
case, Schlaifer Nance and Co., Inc. v. Estate of Warhol,25 de-
nied the estate’s motion for summary judgment, fi nding 
that the claims in arbitration were in fact distinct from 
the claims in federal court proceedings. In 1995, the court 
in Schlaifer Nance and Co., Inc. v. Estate of Warhol,26 denied 
the defendant’s motion to dismiss the common law fraud 
claims, which comprised the only claims left remaining in 
the action. They accused the defendants of fraudulently 
inducing SNC to enter into a licensing agreement with the 
estate, alleging that the estate misrepresented itself as the 
sole owner of certain rights to Warhol’s works. The claims 
also alleged that the estate fraudulently maintained that it 
would continue to have the exclusive right to transfer its 
rights to SNC, that those rights did not infringe upon the 
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on the grounds of misrepresentation. Another basis for 
recovery lies in the doctrine of mutual mistake.35

With the presence of so many forged works in the art 
market, many art experts are reluctant to give an opinion 
regarding a work for fear of potential litigation if they are 
wrong. They are also concerned about potential dam-
age to their reputations if they provide opinions that are 
at odds with other experts. Perhaps the best illustration 
of this predicament comes from the early case of Hahn 
v. Duveen.36 Here, an expert opined that the plaintiff’s 
painting lacked authenticity. The plaintiff asserted that 
these comments caused a museum to cancel its plans to 
purchase the painting. Although the expert claimed that 
his statements were protected under a “fair comment” 
defense, the case ultimately settled outside of court for a 
sum of $60,000.

A case regarding authentication issues involving 
Warhol is currently pending in the U.S. District Court for 
the Southern District of New York.37 In this action, Joe 
Simon-Whelan, the owner of an alleged Andy Warhol art 
piece that Simon-Whelan himself affectionately dubbed 
“Double Denied,”38 is seeking $20 million in damages 
from the Foundation. 

Simon-Whelan claims that the Foundation, the entity 
that authenticates true Andy Warhol works, refused to 
authenticate an alleged true Warhol piece in an attempt to 
artifi cially infl ate the prices of the Warhol works that the 
Foundation itself owns and sells. Of note is the fact that 
“Double Denied” has a note written on one of its edges 
by Hughes, executor of the Warhol estate, which states: 
“I certify that this is an original painting by Andy Warhol 
completed by him in 1964.” Other evidence in support 
of the authenticity of “Double Denied” includes letters 
written by Billy Name, a photographer who worked 
closely with Warhol. On May 26, 2009, the District Court 
dismissed the plaintiff’s antitrust claims and Lanham Act 
claim, but allowed the case to proceed on all other claims. 
It will be interesting to see how the court rules if it fi nds 
malicious intent (due to knowledge of falsity or reckless 
disregard for the truth), or that the Foundation was not 
reviewing the proposed works with the normal duty of 
care expected from the art expert professional.

Another case involving similar issues is pending in 
state court in Brooklyn. The plaintiff, an artist and former 
Warhol assistant, claims to have created 320 silk screens of 
the artist John Chamberlain without Warhol’s knowledge, 
315 of which were later incorporated into Warhol-like silk 
screens (“315 Johns”). Chamberlain allegedly sold the 
works as genuine Warhols, citing a 2000 opinion by the 
Warhol Art Authentication Board as proof of their authen-
ticity. In a recent decision, the court allowed the plaintiff’s 
claim to go forward to trial, refusing to recognize the 
Authentication Board’s decision as conclusive.39

engaging in any worthwhile investigation, SNC neverthe-
less entered into the licensing agreement.

On appeal, this decision favoring the estate was 
reversed.31 The Second Circuit found that the estate failed 
to show that SNC’s action lacked a “colorable basis” or 
that SNC acted in bad faith. The court further found that 
the estate itself had unclean hands because it had en-
gaged in some outrageous and deceptive conduct. Hold-
ing that the judgment as a matter of law granted against 
SNC’s claim was a necessary but not a suffi cient condition 
for fi nding a total lack of a colorable basis, the Second Cir-
cuit went on to point out the facts that supported SNC’s 
case. These included the jury fi nding in favor of SNC, the 
opinion letter issued by the estate vouching for the bona 
fi des of the estate’s copyrights, and the pre-agreement 
evidence regarding lack of copyrights. These facts, taken 
together, provided a colorable basis for SNC’s claim.

On the state court front, a sublicensee of SNC, 
Artwear, sued the estate to recover damages arising out 
of the estate’s refusal to approve any of its products for 
distribution under the sublicense agreement.32 Under the 
licensing agreement between the estate and SNC, the es-
tate could not unreasonably withhold approval of a prod-
uct. In contrast, under the sublicense agreement, approval 
could be withheld in SNC’s sole discretion in conjunction 
with the estate. Unfortunately for Artwear, by the time the 
sublicense agreement was entered into, the relationship 
between SNC and the estate had deteriorated and none 
of Artwear’s products were ever approved. Artwear’s 
complaint was dismissed by the state Supreme Court and 
that dismissal was affi rmed by the Appellate Division. 
The court held that Artwear was not a third-party benefi -
ciary of the licensing agreement, that as a subcontractor it 
had no claim for intentional interference with contractual 
rights, and that it could not sue the estate for breach of 
the licensing agreement to which it was not a party.

VII. Authentication Issues
As the Warhol estate has proven, the value of some 

art pieces can be astronomical. With such a high demand 
for quality art, replicas, fakes and forgeries invariably 
fi nd their way into the marketplace. In fact, an estimated 
10 percent of all art transactions contain these unauthen-
tic works, which undoubtedly fool many unsuspecting 
customers into paying far too much.

Given this, it is not surprising that unhappy purchas-
ers look for remedies when authenticity issues arise. 
Relief may be found for these buyers under common law 
tort or contract doctrines, in addition to any state laws33 
regarding the sale of counterfeit goods. For example, a 
buyer may recover from the seller using a common law 
tort action for fraud, the proof for which varies among 
each state.34 If a potential buyer wishes to rescind a con-
tract involving an unauthentic work, he or she may do so 
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Conclusion
The many issues surrounding this colorful artist’s 

estate have been vigorously litigated in a variety of state 
and federal courts and in arbitration. The twists and turns 
in these cases provide personal drama, to be sure. In addi-
tion, the resulting precedents—still good law—provide a 
survey of many of the most important topics in art law.
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