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The L-1B visa classification turned 38 this 
year, and having done so it seems to have entered 
a midlife crisis. Recent administrative practice 
exhibits an inconsistent and poorly reasoned ap-
proach to the L-1B program as the government 
seeks to define its scope in our globalized econo-
my. This Briefing examines the L-1B’s history as a 
backdrop for considering a recent non-precedent 
administrative appeals Office (“aaO”) decision,1 
which offers perhaps the most extensive discus-
sion ever issued of the L-1B specialized knowl-
edge standards. The case’s reasoning is opaque at 
times, leaving the reader uncertain of what those 
standards are. Significantly, a review of the “life 
and times” of the L-1B shows that the standards 
relied upon by the aaO are questionable.

This Briefing divides the L-1B’s life into four 
different phases. The first is the birth and toddler 
years, which were happy years afflicted with little 
controversy. Unfortunately, as the L-1B grew up 
and reached its preteen and teen years, life be-
came more challenging. The L-1B had a difficult 
time defining its identity. Contradictory rules and 
interpretations were issued in the 1980s, leaving 

the immigration community somewhat confused. 
In 1990, Congress engineered a parental interven-
tion and enacted a specialized knowledge statu-
tory definition providing the support for the L-1B 
to grow into its young adult years on a calm and 
confident basis. In 2008, however, the L-1B turned 
38, and it seems to have entered a midlife crisis. 
Desperate to make sense of its new globalized 
environment, it fell back into the confused mood 
swings of its teen years. Overall, the L-1B has had 
a truly wonderful life and a careful review of that 
life will hopefully enable it to enter its golden 
years in a happy, well-adjusted manner.

BIRTH OF THE L-1B

The L-1B nonimmigrant visa classification 
was “born” through enactment of Public Law 91-
225 on april 7, 1970. That law amended Section 
101(a)(15) of the Immigration and Nationality act 
(hereinafter “The act”) by adding the following 
language:

(L) an alien, who, immediately preceding the 
time of his application for admission into the 
United States, has been employed continuously 
for one year by a firm or corporation or other 
legal entity or an affiliate or subsidiary thereof, 
and who seeks to enter the United States tem-
porarily in order to continue to render his ser-
vices to the same employer or a subsidiary or 
affiliate thereof in a capacity that is managerial, 
executive, or involves specialized knowledge, 
and the alien spouse and minor children of any 
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such alien if accompanying him or following to 
join him.

Congress did not define the term “specialized 
knowledge,” leaving the matter for the legacy Im-
migration and Naturalization Service to address, 
and creating a situation ripe for confusion and 
inconsistent policy making spanning decades.2 
The available legislative history addressing the 
specialized knowledge standard includes a report 
(hereinafter, the “House Report”) issued by the 
Immigration and Nationality subcommittee in the 
House’s Committee on the Judiciary, committee 
hearing testimony and House floor debate.

The House Report provides context for under-
standing the L visa classification’s purpose.3 Con-
gress had reorganized the quota system in 1965 
and that reorganization was causing significant 
immigrant visa processing delays. This was, in 
particular, causing trouble for multinational com-
panies seeking to rotate executive and managerial 
personnel into the United States. Previously, mul-
tinational companies would deploy such people 
to the United States through the immigrant visa 
process. These delays were hampering transfers 
from Canada, which according to the House Re-
port were now being delayed for approximately 
one year.4 In order to address this situation, Con-
gress created the L category. The House Report 
specifically noted the following:

Experience with the operation of the Immi-
gration and Nationality act has clearly indi-
cated that there is a need to modernize cer-
tain provisions regarding the admission of 
nonimmigrants....The testimony of witnesses 
clearly establishes that existing law restricts 
and inhibits the ability of international com-
panies to bring into the United States foreign 
nationals with management, professional, 
and specialist skills and thereby enable amer-
ican business to maintain and improve the 
management effectiveness of international 

companies to expand U.S. exports and to be 
competitive in overseas markets. Existing 
nonimmigrant provisions of the Immigration 
and Nationality act offer little or no relief in 
the transfer of executive personnel[.]5

The L visa’s primary purpose was to allow 
multinational companies to compete better in the 
global marketplace, the House Report continued, 
noting three reasons why the visa was important 
to international business.6 First, it enabled foreign 
national employees “to advance within the world-
wide organizations without regard to nationality.” 
This was important since otherwise U.S. busi-
nesses operating abroad would be unable to re-
cruit top talent abroad. Second, it would allow the 
foreign national employees to “learn american 
management techniques by placing them in key 
positions in the United States and thus more ef-
fectively manage the affiliate operations” abroad. 
Third, such transfers would support “cross-fertil-
ization of ideas through the use of special skills 
of personnel of different nationalities.” The House 
Report justified passing the L visa legislation on 
broad grounds.

The House Report contained other language 
painting a more restrictive picture of the L visa 
category, and this language developed into a key 
interpretive tool used by the Service to analyze 
“specialized knowledge.” The language is as fol-
lows: “Evidence submitted to the Committee es-
tablished that the number of temporary admis-
sions under the proposed ‘L’ category will not be 
large. The class of persons eligible for such non-
immigrant visas is narrowly drawn and will be 
carefully regulated and monitored by the Immi-
gration and Naturalization Service.”7 The number 
of admissions “will not be large,” the L visa will 
be “carefully regulated and monitored,” and it is 
“narrowly drawn,” have become a Service mantra 
when interpreting specialized knowledge over the 
years. The Service’s reliance upon this language, 
however, has been unjustified, and a closer review 
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of that language’s context shows that the Service’s 
interpretation is problematic.

The statement that the numbers admitted “will 
not be large” should not be taken in the normative 
sense prescribing that the L category should be 
narrowly interpreted to limit the number of peo-
ple admitted in that category. Rather, that state-
ment should be taken as an empirical description 
of the current expected usage of the category at 
that time in our country’s history.

The House Report references evidence submit-
ted to the Subcommittee as part of the Subcommit-
tee’s deliberations. During the floor debate relat-
ing to Public Law 91-225, Representative Rodino 
noted that in the hearings before the Subcommit-
tee, testimony was given “that in a two-year peri-
od, 1967 to 1968, the reporting international com-
panies brought to the United States as immigrants 
only 765 persons.”8 

During 1967 and 1968, multinational manag-
ers and executives were included in Schedule a, 
Group Iv under Department of Labor rules. Per-
sons eligible for such group classification would 
seek immigrant visas to the United States based on 
that classification. Evidence that 765 people used 
that group for classification from 1967 to 1968 thus 
provided some evidence as to the extent that the L 
visa classification would be used. Based on this in-
formation, it was certainly reasonable to conclude 
that, at that time, the number of temporary admis-
sions under the proposed L category would not be 
large. That does not mean that Congress drafted 
the statute with an intent to limit the use of the L 
visa classification to only a small number of peo-
ple. The purpose of the statute, as noted, was to 
support the effective operation of multinational 
companies. at that time, given the nascent state 
of the globalized economy, such usage would be 
small. Focusing on the empirical reality of prior 
limited usage as a normative guide for usage in 
our current globalized economy, however, would 
clearly defeat the driving purpose behind Con-
gress’s enactment of the L visa legislation. Con-
gress has never instituted a quota for the L visa 
category, and the fact that at this time there is sig-
nificant usage of the L visa category simply shows 
that the L visa category is supporting the purpose 
for which it was created.

During the floor debate relating to the bill, 
Representative Gross, who was neither a member 
of the Immigration and Nationality Subcommittee 
nor a member of the Committee on the Judiciary, 
inquired about the number of foreign nationals 

that were anticipated to be brought in under the 
legislation. The question was with respect to the 
legislation as a whole, however, not only as it per-
tained to the L visa classification. That legislation 
expanded the H nonimmigrant classification to 
cover jobs that were permanent in nature, it es-
tablished the k fiancé visa, and it also established 
the L intra-company transferee visa. Chairman 
Feighan responded that he did not have a good 
estimate with respect to the potential admissions 
of k visa holders. With respect to the L nonim-
migrant category, he noted that the number of L 
intracompany transferees admitted “would not 
be excessive”9 and that he could not tell exactly 
how many would be coming. He then went on to 
note that prior to the recent reorganization and 
restriction on the immigrant visa quotas, many 
countries, and in particular Canada, had been able 
to bring executives to the United States without 
delay. He stated that “the government of Canada 
is very much concerned because the oversubscrip-
tion of visa numbers causes an international exec-
utive to wait a period of approximately a year.”10 
In other words, the Chairman of the Immigration 
and Naturalization Subcommittee was expressing 
substantial concerns by an allied country and also 
an imperative to modernize the immigration laws 
to allow multinational companies to operate their 
businesses effectively. The law was drafted to ad-
dress very significant impediments facing ameri-
can businesses and it is with that purpose in mind 
that the scope of the L visa classification should be 
defined.

as noted above, the Service has significantly 
relied upon the language “will be carefully regu-
lated and monitored” found in the House Report. 
One would of course hope that the Service would 
carefully regulate and monitor all the visa pro-
grams for which it is responsible. However, there 
is nothing inherent in such a phrase suggesting 
that specialized knowledge should be restrictively 
interpreted. a mandate to monitor a category care-
fully does not logically suggest that the category 
should be restrictively interpreted. 

On its face, the reference to the L category as 
“narrowly drawn” suggests a restrictive interpre-
tation of specialized knowledge. However, when 
placed in the context of the legislative history, the 
Service’s reliance on this term proves to be over-
blown. The first thing to note in the House Report 
is that the term “narrowly drawn” is not specifi-
cally made in reference to specialized knowledge. 
Rather, it is made in reference to the L category 
in general and thus all elements of that category 
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as a whole. Specifically, the House Report notes 
that provision has been made for the filing of a 
petition with the attorney General by the em-
ployer; that the petition will involve verification 
of the prior employment of the beneficiary for a 
continuous period of at least one year abroad by 
a company affiliated with the parent, subsidiary, 
or branch located in the U.S.; and verification that 
the beneficiary is in a managerial, executive or 
specialized knowledge capacity. also, it must be 
shown that the beneficiary is the subject of a trans-
fer to the United States and that the beneficiary 
intends to remain in this country temporarily. all 
these provisions taken together define a category 
that the Immigration and Nationality subcommit-
tee considered to be “narrowly drawn.” Given the 
nascent level of globalization at that point in time, 
such category was quite clearly narrowly drawn. 
However, it would be wrong to place the whole 
weight of the term “narrowly drawn” on the term 
“specialized knowledge.”

The House Report states that the L classifica-
tion is narrowly drawn in light of all the crite-
ria that must be met in order to prove eligibility. 
While the category is narrowly drawn in view of 
all those factors, the subcommittee hearings also 
demonstrate a concern that the L category be 
broad enough to effectuate its purposes. Chair-
man Feighan questioned a number of witnesses on 
this particular point. Specifically, he asked these 
witnesses, “What is the lowest level of skill that 
would be possessed by an individual” such that 
a company would have occasion to transfer the 
individual to the United States.11 In each instance 
he immediately explained that his reason for ask-
ing the question was that it was “essential that any 
legislation would be broad or flexible enough to 
include all proper and necessary personnel.”

Mr. Reynolds of the National Foreign Trade 
Counsel answered this question as follows: “In 
research there are high-level people who are rec-
ognized experts, who are important to bring to the 
United States...It is difficult to define beyond the 
point of calling them managerial, professional and 
specialist since they come from all the functional 
areas of the business.”12

Mr. O’Friel of the Gillette Co. responded as fol-
lows: “We say management and technical person-
nel. and by virtue of our own standard of defini-
tion and policy, this automatically, I think, would 
take it out of the lower categories about which you 
are possibly concerned....I say technical personnel. 
We include technical, professional and manage-
ment people, and I think this probably comes well 

within some of the guidelines that have been pre-
viously laid down.”13 

Mr. Spiker of the International Committee of 
the National Constructors association responded 
as follows: “Well, let me make it clear that I am 
not talking about skilled craftworkers or people 
of this sort. Your question is a difficult one, Mr. 
Chairman, because while our primary concern is 
in graduate engineers, there is a category of people 
whom we might call technicians who perhaps do 
not have a full four years of engineering education 
but, never the less, would be a valuable person to 
american industry and in some cases to our type 
of industry.”14

Testimony by witnesses before the subcommit-
tee provides no dispositive evidence with respect 
to Congressional intent in defining specialized 
knowledge personnel. However, the responses 
supported coverage for non-bachelor degree level 
technicians, specialists, and technical personnel in 
addition to professional and management person-
nel. The witnesses thus consistently responded 
that the L-1B should cover non-managerial, non-
professional positions. 

More importantly, Representative Feighan, 
the committee Chairman that issued the report to 
the House of Representatives recommending pas-
sage of the L-1B legislation, consistently stated a 
strong interest in ensuring that coverage be broad 
enough to effectuate the purposes of the L cate-
gory. as previously discussed, that purpose was 
to ensure the effective operation of international 
businesses.

It is also important to note that the legislative 
history consistently treats specialized knowledge 
employees as of a kind distinct from executive 
and managerial employees. They are not treated 
as employees at a level comparable to managers 
and executives. as noted above, the House Report 
stated that the L provisions were meant to address 
issues relating to the transfer of “management, 
professional, and specialist skills” employees.15 
(Specialized knowledge employees were typically 
referred to as specialists in the House Report, tes-
timony before the Immigration and Nationality 
Subcommittee, and the floor debates.) 

This particular phraseology suggests that 
specialists are a class of employees distinct from 
that of executives and managers. This is particu-
larly the case because managers, professionals, 
and specialists are common terms generally used 
to denote different levels in a company’s hierar-
chy. “Specialized knowledge” may not refer to 
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any particular class of employees but “specialist” 
does, and the consistent references to specialist 
employees makes clear that specialist employees, 
meaning employees with specialized knowledge, 
are a class of employees distinct from executives 
and managers rather than a class of employees 
similar to executives and managers. 

Testimony before the Immigration and Na-
tionality Subcommittee relating to the L-1B visa 
category refers in numerous places to these types 
of employee classes and consistently references 
them in a fashion reflecting an assumption on the 
part of the people giving the testimony that these 
classes are distinct classes rather than classes of 
like kind.16 Chairman Feighan, for example, made 
reference to “international executives” and “spe-
cialist personnel,”17 to “managerial and specialist 
personnel”18 and to “management and specialist 
personnel.”19 In testimony before the Subcommit-
tee, Representative McEwen noted in comments 
addressing the L and H legislation that he was 
“especially hopeful that it [the L visa classifica-
tion] would alleviate the problem of restrictions 
now placed on the interchange of executive, man-
agerial and skilled personnel (emphasis added) of 
american and Canadian companies seeking to 
bring these employees to their facilities located 
in our country.”20 James T. Lynn, General Counsel 
of the Department of Commerce, gave testimony 
to the Subcommittee expressing an interest in the 
legislation based on companies reporting “that 
they experience long delays in obtaining immi-
grant visas for management, specialist (emphasis 
added), and professional personnel.”21 In his testi-
mony before the Subcommittee, Calvin Reynolds, 
Director, Personnel and Employee Relations, Na-
tional Foreign Trade Counsel, made reference to 
“management, professional and specialist skills” 
personnel.22 William Ittmann, vice president, the 
Proctor & Gamble Co., made reference in his tes-
timony to “technical personnel, managers and ex-
ecutives....”23 

This review of the phraseology used by per-
sons giving testimony before the Subcommittee 
makes clear that the interested parties were dis-
cussing different types of personnel positions 
within a company. In all instances, they referenced 
specialists, skilled employees, or technical skilled 
employees as employee categories distinct from 
that of executives and managers. at times the tes-
timony referenced managers and executives as be-
ing interchangeable terms, but not once did any 
person giving testimony treat specialists and tech-
nical employees as employees analogous to mana-

gerial and executive employees. The comments 
reflect an assumption that the L category will cov-
er company personnel not working at the upper 
levels of the company hierarchy and not necessar-
ily at a professional level. This of course comports 
with the actual statutory and regulatory language 
as it stands today, which clearly contemplates the 
admission of non-professional, non-managerial 
personnel to the United States in L-1B status.

In summary, the L-1B was born under propi-
tious circumstances. It was born at the advent of 
globalization and was meant to modernize the 
Immigration and Nationality act in recognition of 
the worldwide nature of the responsibilities and 
problems faced by american businesses. It was a 
narrowly drafted category in the sense that it cov-
ered only certain multinational companies meet-
ing certain equity relationships; that the individu-
als had to work abroad for a year before coming 
to the United States, that they had to, at that time, 
show nonimmigrant intent and that they had to 
be working in a certain capacity. at that time, as 
an empirical matter based on those fairly narrow 
requirements, it was expected that the usage of the 
category would be fairly limited. The fundamen-
tal concern was not to introduce a category with 
some implicit quota, but to introduce a category 
that could meet the critical needs of american 
business at the beginning of the period of global-
ization. Given our highly globalized economy, a 
government attempt to interpret the L category 
as being narrowly drafted to ensure minimal us-
age by multinational companies is certainly a 
cramped reading of the statute and its purposes as 
demonstrated by the legislative history. Congress, 
in a sense, gave birth to a statute that would grow 
in utility over time to the great advantage of the 
U.S. economy.

THE TODDLER YEARS

The L-1B’s toddler years involved three prece-
dent cases issued under the authority of the Regional 
Commissioner. all three cases were approved, but 
in a terse manner befitting the limited vocabulary 
of a toddler. In the first of the three cases, Matter of 
Raulin, the Regional Commissioner, on appeal from 
the decision of the District Director, accorded an 
executive secretary to a General Electric Company 
vice president L-1B status.24 The executive secretary 
had worked for a company vice president in the 
Paris-based International Information Systems Di-
vision. Part of that division was being transferred 
to the United States and General Electric Company 
sought to transfer the executive secretary to the 
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U.S. to support a new vice president who would be 
responsible for the transferred operations. 

The executive secretary’s duties included main-
taining liaison with high government officials and 
the presidents of General Electric Company cus-
tomers. She provided information concerning pro-
tocol matters with foreign customers, implemen-
tation of the vice president’s decisions through 
memoranda, status reports on the activities of his 
office, independent communication with custom-
ers and government officials to resolve problems 
and to develop information, and supervision of 
the vice president’s office. 

The company represented that it was essen-
tial to provide the executive secretary’s compe-
tent support to the new vice president during the 
transition period. She was to be compensated with 
an annual $11,000 salary. The Regional Commis-
sioner in Raulin approved the case after describ-
ing the job without stating any standards defining 
specialized knowledge.

Next, the Regional Commissioner in Matter 
of Vailancourt found that a sales assistant posi-
tion qualified as a specialized knowledge posi-
tion, again on appeal from denial by the District 
Director.25 The petitioner in this case, a loading 
supplier of truck axels, transmissions and engine 
parts, sought to transfer a sales assistant to work 
in the United States as a service and parts man-
ager. The petitioner had over one billion dollars in 
net sales in 1969 and was seeking to transfer the 
beneficiary to its central parts depot for the entire 
United States. as a sales assistant, the beneficiary 
was responsible for the following: (1) reviewing 
optimum retail profit; (2) obtaining wood produc-
tion data and applying it to the retail profile; (3) 
estimating total market potential; (4) obtaining 
information on competitive outlets and applying 
this to the retail profile; (5) assisting in the distri-
bution of the dealer operating policy manual; (6) 
coordinating and preparing dealer contracts; (7) 
assisting in the completion of the plan for profit 
program; (8) preparing financial analysis of deal-
ers; and (9) assisting dealer managers in analyzing 
new and present territories. The District Director 
had denied the case stating that the knowledge of 
the beneficiary was not unique and that any person 
similarly employed would obtain the same quali-
fications within six years. The Regional Commis-
sioner reversed, without explanation, other than 
noting that the individual was being transferred 
to the U.S. to work as a service parts manager 
at the central parts depot for a one billion dollar 
business. 

The third precedent case decided by the Re-
gional Commissioner, Matter of LeBlanc, on appeal 
from a District Director’s denial, granted L-1B 
status to a beneficiary responsible for recruiting, 
hiring, and training sales personnel to sell cosmet-
ics marketed by the petitioner. The beneficiary at 
the time of the petition had, for a year and a half, 
been in charge of screening, recruiting, contract-
ing with, and training sales personnel and super-
vising the sales of other products for the Western 
Canadian area.26 as in the other two cases, the Re-
gional Commissioner here affirmed that the posi-
tion at issue qualified as a specialized knowledge 
position without providing any rationale for do-
ing so. 

The basic facts of these cases are instructive. 
The Regional Commissioner, without comment, 
affirmed that an executive secretary, a sales assis-
tant, and a person recruiting and training a cos-
metics sales staff qualified for L-1B status. The 
standard implied here seems fairly low and these 
cases are particularly instructive because they 
were three precedent decisions issued contempo-
raneously with the enactment of the L nonimmi-
grant visa classification. They were issued at a time 
when the Immigration and Naturalization Service 
leadership were in the best position to be familiar 
with and understand the purposes of Congress in 
instituting the L-1B category.

The L classification thus began its life as a ro-
bust baby with a fairly permissive and liberal up-
bringing during its toddler years, broadly allow-
ing multinational companies to transfer personnel 
to advance their business interests in the United 
States.

Eventually, the L-1B’s birth and idyllic toddler 
years came to an end. as the L-1B grew older, it 
metaphorically became marked by mood swings 
as it sought to establish its own identity during its 
preteen and teen years. New precedent decisions 
were issued establishing specialized knowledge 
standards that were significantly more restrictive 
than prior practice. Informal notice and comment 
rulemaking proceedings were twice instituted 
seeking to better define the L-1B’s identity. a num-
ber of non-precedent cases were disseminated  
reflecting a variety of specialized knowledge stan-
dards. Eventually another precedent decision was 
issued announcing a significantly more restrictive 
specialized knowledge standard, only to be called 
in question a few months later by an internal Ser-
vice memo. 
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The first inkling that the L-1B was seeking to 
better define its identity occurred when it was 
nearly eight years old. at that time, the Regional 
Commissioner for the Service upheld a denial by 
the District Director of an L-1B on behalf of a grad-
uate teacher trained in the French education sys-
tem.27 Michelin Tire Corporation, the petitioner in 
this case, sought to transfer the graduate teacher to 
the United States to provide schooling to children 
of French employees temporarily transferred to 
the United States. Citing the legislative history, the 
Regional Commissioner held that L-1B specialized 
knowledge must be relevant to the business itself 
and directly concerned with the expansion of com-
merce or that it must allow an american business 
to become competitive in overseas markets. The 
Regional Commissioner noted that the transfer of 
the graduate teacher represented a benefit and in-
ducement to its French employees, but that the in-
ducement was not concerned with the expansion 
of commerce or with the movement of key person-
nel within an international corporation. 

Next the Commissioner of the Service issued 
two precedent decisions: one after the L-1B turned 
11 years old and another when the L-1B was nearly 
12 years old.28 These two decisions were to serve as 
the foundation for the Service’s initial rulemaking 
efforts seeking to define specialized knowledge. 

In Matter of Colley, the Commissioner upheld 
the District Director’s L-1B petition approvals 
with respect to an aerial survey pilot, a survey/
pilot navigator, an aerial photographer, and an 
aerial camera operator. The petitioner was in the 
business of conducting aerial land surveys using 
aircraft and specialized aerial survey equipment 
estimated to cost $1.75 million and $360,000, re-
spectively. Surveys were conducted at 42,000 to 
48,000 feet and the petitioner asserted that the 
highly complex equipment and process required 
specialized knowledge well outside the param-
eters of a traditional survey pilot.

The Commissioner approved the cases after 
enunciating standards for analyzing specialized 
knowledge. The Commissioner referenced the 
1970 House Report stating that the L classification 
was “narrowly drawn,” “[to] be carefully regulat-
ed” and for the purpose of facilitating the “admis-
sion of ‘key personnel’ and ‘managerial person-
nel.’”29 The Commissioner went on to state that, 
“Most employees today are specialists and have 
been trained and given specialized knowledge. 
However, in view of the House Report, it cannot 
be concluded that all employees with specialized 
knowledge or performing highly technical du-

ties are eligible for classification as intercompany 
transferees. The House Report indicates the em-
ployee must be a “key” person and associates this 
employee with ‘managerial personnel.’”30 The 
Commissioner then turned to the previous prec-
edent decisions, Matter of Raulin and Matter of LeB-
lanc, and construed those cases to have turned on 
a finding of proprietary knowledge relevant to the 
business not readily available in the job market.

The Commissioner upheld the grant of L-1B 
status, finding that the aerial photography system 
was unique, developed in-house, and that a patent 
was being sought on behalf of this unusually so-
phisticated aerial equipment. The Commissioner 
found that each individual beneficiary’s duties 
were essential for the successful operation of the 
equipment and for the company to remain com-
petitive.

The result in Matter of Colley is not overly re-
strictive or objectionable. after all, the case grant-
ed L-1B status to an aerial camera operator. How-
ever, the Commissioner employed some rhetorical 
devices that are not well supported by the legisla-
tive history and which at times are applied by the 
Service in an overly restrictive manner depending 
on its mood.

First, the Regional Commissioner cites, out of 
context, the 1970 House Report language that the 
class of persons eligible for L visas is narrowly 
drawn and will be carefully regulated and moni-
tored. as previously discussed, the language with 
respect to the L category being narrowly drawn 
was in reference not simply to the term “special-
ized knowledge” but to all the elements required 
to qualify for L classification. The rhetorical effect 
is to accentuate the sense in which specialized 
knowledge is a narrowly defined term by placing 
the entire weight of the House Report quote on 
the term “specialized knowledge.” The Regional 
Commissioner then states that Congress did not 
intend to authorize the admission of all employ-
ees. Given that the L only covered multinational 
companies with certain equity relationships, and 
employees of those companies employed for at 
least one year outside of the United States work-
ing in a certain capacity, it was certainly obvious 
that not all employees would be eligible.

Second, the Commissioner stated that the L was 
directed at “‘key personnel’ and ‘managerial per-
sonnel.’” He then stated that the 1970 House Report 
indicated that the L-1B must be a “‘key’ person and 
associates this employee with ‘managerial person-
nel.’” Because the L covers specialized knowledge 



November  IMMIGRATION BRIEFINGS  2008

8
© 2008 Thomson Reuters/West

and managerial employees, the statements suggest 
that: (1) “key personnel” is a term synonymous 
with specialized knowledge, and (2) “key” em-
ployees, i.e. specialized knowledge employees, are 
associated with and of like stature to managerial 
employees.

Nowhere in the House Report, nowhere in the 
hundreds of pages of recorded testimony before 
the Immigration and Nationality Subcommittee 
and nowhere in the recorded floor debate is there 
a reference to “key personnel and managerial 
personnel.” The House Report only twice makes 
reference to key personnel. When discussing the 
benefits of the L visa, it states that the L will enable 
foreign nationals to learn “american management 
(emphasis added) techniques by placing them in 
key positions in the United States and thus more 
effectively manage the affiliate operations of the 
U.S. companies when they return overseas.”31 
also, after a paragraph noting that the L will cover 
executive, managerial, and specialized knowledge 
personnel, the Report starts a new paragraph and 
notes that the L will eliminate problems american 
companies have in transferring “key personnel 
freely within the organization.”32 The next para-
graph then continues discussing the L only in ref-
erence to managers and executives. Much of the 
House Report, in fact, primarily focuses on man-
agers and executives. 

a careful review of the House Report thus 
shows that the Subcommittee on Immigration and 
Nationality did not consider “key personnel” to 
be synonymous with “specialized knowledge per-
sonnel.” If anything, the term primarily referred 
to executive and managerial personnel. Testimony 
before the Subcommittee more broadly referenced 
key personnel, but the Commissioner’s phraseol-
ogy implies that “key personnel” and “specialized 
knowledge” personnel are synonymous and that 
point is overblown.

The Commissioner’s suggestion that special-
ized knowledge personnel are associated with, and 
of like stature to, managerial personnel is plainly 
incorrect. as discussed in the prior section of this 
Briefing, phraseology in the House Report, subcom-
mittee testimony, and floor debate in all instances 
shows that specialized knowledge personnel, most 
typically referred to in the histories as specialists, 
were a class of employees distinct from, and not 
similar to, managers. If Congress had intended, as 
the Commissioner suggested, that the specialized 
knowledge employee be of like stature with the 
managerial employee, Congress could have stated 
that the L visa classification covered executives, 

managers, specialized knowledge employees, and 
other similar employees. This would have indicat-
ed that the three listed types of employees were 
considered to share similar characteristics.

Lastly, the Regional Commissioner in Matter of 
Colley interpreted the holdings in Matter of Rau-
lin and Matter of LeBlanc to turn on a finding that 
the beneficiaries in those two cases had essential 
knowledge or proprietary knowledge of the busi-
ness’ product or service, management operations, 
decision-making process, or similar elements. The 
Commissioner thus defined specialized knowl-
edge to turn on proprietary interests whether or 
not the initial precedent decisions of Matter of Rau-
lin and Matter of LeBlanc actually supported such a 
holding. as we shall see, consistent application of 
that term as a required element for L classification 
proved difficult and was eventually eliminated by 
Congress through legislation in 1990. 

In Matter of Penner, the Commissioner denied 
L-1B petitions filed by an oil and gas drilling con-
tracting services company on behalf of a motor 
man, derrick man, driller, assistant driller, and 
electrician on the petitioner’s drill rig crews. The 
petitioner had appealed to the Commissioner and 
had argued that the L-1B category covered skilled 
personnel. The petitioner cited the statements 
made by Representative McEwen discussed above, 
indicating that the 1970 law would “alleviate that 
problem of restrictions now placed on the inter-
change of executive, managerial and skilled per-
sonnel of american and Canadian companies....”33 
But the Commissioner discounted the statements 
by Representative McEwen on account of, among 
other things, the fact that Representative McEwen 
was not a member of the Immigration and Na-
tionality Subcommittee, but only a witness. It also 
stated that the McEwen testimony may have re-
ferred to H employees.

Interestingly, the Commissioner then refer-
enced the statements of other witnesses to the 
Subcommittee, and it relied upon those witnesses’ 
statements since it could find no evidence in the re-
cord that any of their statements were challenged 
by members of the Subcommittee. according to 
the Commissioner, those other witnesses had ad-
vised the Subcommittee that, in their opinion, the 
legislation would deal with “high level” positions 
or “experts,” and would not include “lower cat-
egories” of workers, including “skilled craft work-
ers or people of that sort.”34 

The Commissioner’s reliance on the quoted 
language is misleading since it is incomplete. This 
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same language was discussed above in the section 
discussing the 1970 statute’s legislative history. 
Mr. Reynolds, of the National Foreign Trade Coun-
sel, had stated that the L should cover “high level” 
people and “experts.” But he also went on to state 
that it should cover “managerial, professional, and 
specialist” personnel.35 Mr. O’Friel, of Gillette Co., 
stated that he would not cover the “lower catego-
ries,” but that “technical, professional and man-
agement people” should be covered.36 Mr. Spike 
of the International Committee of the National 
Constructors association, stated that “skilled craft 
workers” would not be included, but that non-
bachelor’s level technicians should be covered.37 If 
public testimony is a guide to congressional intent 
as the Commissioner here suggested, then a full 
review of the actual testimony shows that L-1B 
employees were not narrowly thought of as high-
level employees.

The 1970 report of the Subcommittee on Im-
migration and Nationality chaired by Representa-
tive Feighan specifically stated that the legislation 
was meant to address restrictions inhibiting the 
admission of management, professional, and spe-
cialist skills employees. as discussed above, the 
legislative history shows that specialized knowl-
edge must reasonably be interpreted to cover non-
managerial, non-professional positions.

The Commissioner in Penner reiterated a num-
ber of the standards stated in Colley. L-1B eligibil-
ity turned on essential or proprietary knowledge 
of the company’s business interests, and not on 
the general occupations held by the beneficiaries. 
Such knowledge should not be readily available in 
the job market. The L was narrowly drawn and the 
numbers admitted would not be large. also, it did 
not matter that there was a shortage of rig work-
ers in the United States because the H category 
was meant to address skill shortages in the U.S., 
not the L category. When denying the cases, the 
Commissioner noted that the positions were not 
unique in the industry. The Commissioner contin-
ued to require that the employee must be a “key” 
person, but then reformulated that requirement to 
state that the employee must be able to carry out 
a “key process or function which is important or 
essential to the business firm’s operation.”38 

These were the two seminal cases through 
which the Service first sought to authoritatively 
define specialized knowledge. The Service then 
gave notice of a proposed rule on april 5, 1983, 
defining “Specialized knowledge” as follows: 

“Specialized knowledge” means knowledge 
possessed by an individual which relates di-
rectly to the product or service of an organi-
zation or to the equipment, techniques, man-
agement, or other proprietary interests of 
the petitioner not readily available in the job 
market. The knowledge must be relevant to 
the organization itself and directly concerned 
with the expansion of commerce, or it must 
allow the business to be competitive in the 
marketplace.39

The agency noted in the preface that the pro-
posed definitions were meant to reflect prior case 
law, including Matter of Raulin, Matter of Michelin 
Tire, Matter of Penner, and Matter of Colley. The fi-
nal rule was issued with the proposed specialized 
knowledge definition unchanged on September 
14, 1983.40

The Service did not remain long satisfied with 
the final specialized knowledge rule and it again 
gave notice of a proposed rule on May 21, 1986.41 
The agency proposed at that time to define spe-
cialized knowledge as follows:

“Specialized knowledge” means knowledge 
possessed by an individual in an organization 
which is narrowly held within the organiza-
tion and relates directly to the product or ser-
vice of an organization or to the equipment, 
techniques, management or other proprietary 
interests of the employer. The knowledge 
must be unique and involve a key process or 
function which enhances the organization’s 
operation, expansion and competitiveness in 
the marketplace.

The agency stated in the preface to the pro-
posed regulation that, “Congress expected the 
number of persons in this category to be small 
and intended the service to carefully regulate and 
monitor the eligibility of aliens for classification 
under 101(a)(15)(L).”42 It went on to state in the 
preface that: “The definition would be revised to 
require that the knowledge be narrowly held in 
the organization, unique, and involve a key pro-
cess or function which enhances the organization’s 
operation and competitiveness in the market.”43 
Furthermore, “The term ‘specialized knowledge’ 
refers to persons who, due to their outstanding 
level of expertise or knowledge in the field are  
essential to a firm’s ongoing operation because 
they have expert knowledge of the firm’s product, 
research, service or decision-making structure and 
process. The term does not apply to persons who 
have general knowledge and expertise in a field 
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which enables them to produce a product or pro-
vide a service.” 44

The Service in the preface no longer mentioned 
Matter of Raulin as a guiding precedent case. at this 
time, the Service referenced only Matter of Michelin 
Tire Corp., Matter of Penner, and Matter of Colley. 
The Service was thus seeking to significantly lim-
it the range and scope of the specialized knowl-
edge provision. It was proposing to require that 
the knowledge be narrowly held in the organiza-
tion, that it be unique and involve a key process or 
function. Furthermore, the Service was proposing 
in the preface that the expertise had to be at an 
outstanding level.

The final rule issued on February 26, 1987,45 
softened the Service’s position. Specifically, it de-
fined “specialized knowledge” as follows:

“Specialized knowledge” means knowledge 
possessed by an individual whose advanced 
level of expertise and proprietary knowledge 
of the organization’s product, service, re-
search, equipment, techniques, management 
or other interests of the employer are not 
readily available in the United States labor 
market. This definition does not apply to per-
sons who have general knowledge or exper-
tise which enables them merely to produce a 
product or provide a service.

The rulemaking efforts thus considered a num-
ber of standards and explicitly rejected some of 
the them. The Service, upon deliberation, decided 
against including the following standards:

1. That the knowledge be narrowly held in the 
organization.

2. That the knowledge be unique.

3. That the knowledge involves a key process 
or function enhancing the organization’s 
operation and competitiveness in the mar-
ketplace.

also, the Service had mentioned possible stan-
dards in the preface to the 1986 proposed rule and 
those standards were not included in the language 
of the final rule. Those additional possible stan-
dards were as follows:

1. That the specialized knowledge personnel 
must have attained an outstanding level of 
expertise or knowledge in their field.

2. That the specialized knowledge personnel 
must be essential to the firm’s ongoing op-
eration because of their expert knowledge 

of the firm’s product, research, service or 
decision making structure and process. 

In the preface to the final rule, the Service 
noted that submitted comments had opposed the 
proposed requirements that knowledge be unique 
and narrowly held in the organization as too rig-
id since very few personnel would qualify and 
that would be contrary to Congressional intent. 
The comments stated that as long as the knowl-
edge was proprietary and not available in the U.S. 
workplace, it was not relevant whether the knowl-
edge was widely held by the petitioner’s compa-
ny abroad. a commenter also noted that even if 
knowledge were unique, that did not necessarily 
ensure that it was essential to the ongoing opera-
tions of the business. 

In response to the comments, the Service spe-
cifically noted that the standard would not require 
that the knowledge be unique or narrowly held. 
at the suggestion of the comments, the Service 
reinstated the standard that the knowledge must 
not be readily available in the United States labor 
market. The regulatory history for the 1987 final 
rule thus makes it very clear that the Service con-
sidered a number of criteria and decided against 
instituting a significant portion of those criteria. 
The Service decided against defining specialized 
knowledge to require that it be narrowly held. 
It decided against requiring that it be unique. It 
decided against requiring that it be with respect 
to a key process or function. It decided against 
requiring that specialized knowledge personnel 
possess an outstanding level of expertise in their 
field. It decided against requiring an expert level 
of knowledge. absent further rulemaking by the 
Service at this time, therefore, the regulatory defi-
nition of specialized knowledge does not require a 
petitioner to meet such standards.

Parallel to the regulatory developments, the 
Service was a body of non-precedent decisions 
applying specialized knowledge standards. as 
non-precedent decisions, they provide no authori-
tative guidance with respect to specialized knowl-
edge. However, they are of significant interest for 
two separate reasons. First, they provide some 
evidence of the Service’s practical decision-mak-
ing under the somewhat abstract standards. This 
helps understand what those standards meant. 
Second, they provide information on the Service’s 
evolving efforts to define specialized knowledge 
standards. also, as we shall discuss, Congress de-
fined specialized knowledge in 1990 in response 
to Service decision-making and so these evolving 
standards provide background for understanding 
that 1990 definition.
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The administrative appeals Unit (aaU) ap-
proved L-1B petitions for design engineers com-
ing to the U.S. to train U.S. engineers on a pro-
prietary paint system to be incorporated into an 
automobile manufacturing plant.46 It approved a 
petition for a senior sales engineer with 15 years 
of company experience for an auto parts manufac-
turer employing 1500 people, where the engineer 
had the responsibility based on marketing infor-
mation to recommend retooling of the petitioner’s 
substantial manufacturing facilities. The aaU 
approved an L-1B petition by a real estate invest-
ment corporation on behalf of a systems analyst 
who had contributed to developing specific soft-
ware used by the company.47 The aaU approved 
an L-1B petition on behalf of a design and devel-
opment engineer filed by a company working in 
the import/export and sale of automotive electri-
cal wiring harnesses, individual gauges, and other 
equipment that had approximately $220 million in 
sales during the prior fiscal year.48 The aaU ap-
proved an L-1B for a markets and project engineer 
working for a company that markets, sells, and 
services textile and fiber machinery. The beneficia-
ry had been involved in some significant design 
modifications to the equipment.49 The aaU ap-
proved an L-1B petition by a company in the med-
ical electronic diagnostics systems field on behalf 
of a diagnostic systems specialist. Research and 
development was key to success in this industry 
and the beneficiary provided the sales force with 
the most recent research and development work 
of the company.50 The aaU also approved an L-1B 
petition for a software marketing specialist who 
possessed knowledge of three of the company’s 
major software programs licensed to the compa-
ny’s customers.51

In another case, the aaU remanded the L-1B 
petition involving a snow blower manufacturing 
company seeking to deploy the foreign national to 
the U.S. to adapt the patented snow blower tech-
nology to U.S. market requirements. The benefi-
ciary had nine years of experience with the peti-
tioner. The remand was to determine whether or 
not the individual was a design engineer or an 
installation technician. The aaU indicated that 
the case should be approved for a design engineer 
and denied for an installation technician.52 It ap-
proved an L-1B petition for a machine tool fore-
man to supervise the installation, maintenance, 
and repair of patented machine tool equipment 
but noted that the case would be approved for a 
single year without extensions because the fore-
men were technicians and U.S. workers could 
be trained during that period.53 In another case, 

the aaU approved an L-1B petition by a ski lift 
manufacturing company that was one of three 
companies manufacturing detachable ski lifts and 
having a patented design for its technologies on 
behalf of employees that would supervise assem-
bly in the United States, calibrate the equipment, 
and train U.S. workers. Twenty-two L-1B ben-
eficiaries would supervise 250 U.S. workers and 
perform less than 5% of the total work. The aaU 
approved an L-1B for a quality control supervisor 
being sent to the U.S. to work for a company that 
manufactured and sold pigments, a coloring agent 
for printing ink, paint, plastic resin, and fabrics. 
The aaU denied a petition by a restaurant affiliat-
ed with a famous Italian restaurant on behalf of an 
executive chef.54 The aaU denied an L-1B petition 
by a company that treated cedar shakes and shin-
gles with fire retardant on behalf of a manager and 
supervisor of shipping, receiving, and inventory 
control who worked with a fire retardant chemical 
mixture that was licensed to the company, but not 
exclusively to the company. The aaU reversed a 
District Director denial of an L-1B petition by a di-
amond trading and cutting company on behalf of 
a diamond expert. The diamond expert knew the 
requirements of the customers, company market-
ing plans, pricing policies, and margins to judge 
the profitability of purchasing the stones to be 
cut.55 The aaU denied a petition for a chief cook 
filed by a Philippine restaurant noting that knowl-
edge of secret recipes is not enough.56 The aaU 
approved an L-1B petition by a log transport com-
pany on behalf of a log loader who was responsible 
for loading log bundles weighing 20-40 tons us-
ing the world’s only self-propelled log transporter 
that allowed for high-speed log loading. It denied 
an L-1B petition by a construction company for a 
shotcrete foreman.57

The aaU approved an L-1B for a financial an-
alyst but noted that extensions after the three year 
mark would be restricted.58 The financial analyst 
had played a major role in the acquisition of the 
petitioning U.S. company and was coming to the 
U.S. to conform the U.S. company’s finance and 
accounting systems to the foreign parent compa-
ny’s systems. L-1B petitions were approved for a 
steel production equipment company on behalf of 
a casting supervisor, software engineer, a comput-
er engineer, a maintenance supervisor, a commis-
sioning superintendent, and a supervisor of hy-
draulics. The personnel were deployed to the U.S. 
to help the U.S. company switch from an ingot 
pouring method to a slab casting method which 
at that time was used by 20% of the companies in 
the United States. Other personnel were needed to 
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install the equipment and ensure the proper start-
up for a technology transfer costing a half billion 
dollars.59 

The aaU denied L-1B status to a nun (elemen-
tary school teacher), noting that religious phi-
losophies lack significant proprietary interest. In 
another case, it approved a petition for a nun for 
a one-year period, but only because the nun had 
been granted L-1B status for the prior seven years 
noting that the instant approval would be the last 
extension available to the nun.60 The aaU denied 
an L-1B for a Christian worker whose duties were 
to include evangelism, leading Bible studies, trans-
lating, and recruiting Spanish-speaking staff.61 The 
aaU denied the case for a priest belonging to the 
Pusti Marg religion.62

In summary, professional technical positions 
were generally approved. Non-professional tech-
nical positions were approved, but not consis-
tently so. Where cases involved the deployment of 
new technologies to the United States or efforts to 
render corporate practices consistent across bor-
ders, the aaU would often approve cases but note 
that renewals of the status would likely be denied. 
Cases on behalf of cooks and religious personnel 
were often denied when reaching the aaU level. 

During the 1980s and the beginning of the 
1990s, prior to the enactment of a specialized 
knowledge statutory definition, the aaU applied 
a number of standards for analyzing specialized 
knowledge cases through its non-precedent deci-
sions. The aaU, for example, followed Matter of 
Penner and drew a distinction between specialists 
and specialized knowledge personnel.63 Typically, 
the aaU would state that, “Most employees to-
day are specialists and have been trained and giv-
en special knowledge. Nevertheless, it cannot be 
concluded all employees with special knowledge 
or all employees performing highly technical du-
ties are eligible for classification as intercompany 
transferees.” The aaU also developed a practice 
of applying different specialized knowledge stan-
dards depending on whether product knowledge 
or process and procedure knowledge was required. 
There was an additional test for process and pro-
cedure knowledge. Specifically, the standard was 
that “different technical or administrative proce-
dures are not a proprietary right within [the L-1B] 
context unless the entire system and philosophy 
behind the mechanics of the procedures are dif-
ferent from those of other firms.”64 Later the aaU 
expanded the procedures test to include three 
criteria. The expanded standard required that 
knowledge of processes and procedures did not 

qualify as proprietary unless: (1) the entire sys-
tem and philosophy behind the procedures were 
clearly different from those of other firms, (2) 
those procedures were relatively complex, and (3) 
those procedures were protected from disclosure 
to competition.65

Following the initial 1983 rulemaking, the non-
precedent decisions initially decided cases mak-
ing reference to knowledge narrowly held both 
within the company and a field, uniqueness, and 
the proprietary status of the knowledge.66 Even-
tually, however, the aaU approved a case men-
tioned above that involved the transfer of a new 
steel manufacturing method to the U.S. where the 
method was not unique to the petitioner or the in-
dustry. at that time, 20% of american steel was 
produced by the new steel manufacturing meth-
od. The aaU specifically noted that the process 
was not unique to the petitioner but approved the 
petition anyway noting the need of U.S. steel com-
panies to modernize.67 

The non-precedent decisions over the years of-
fered a number of different statements relating to 
whether or not an L-1B beneficiary was a key per-
son or serving a key function. Often the aaU would 
state the standards for specialized knowledge and 
then state that the key employee is the employee 
that meets all the standards for the L-1B classifica-
tion. In this sense, the description of an employee 
as a key employee was a conclusion to be drawn 
only after the L-1B petition was approved. Thus, 
for example, in the cases issued after the initial 
1983 rule-making, the key employee was the em-
ployee that possessed knowledge in a narrow field 
and such knowledge was narrowly held. It had 
to be “so specialized” that it could be considered 
“proprietary.” Such knowledge would be critical 
to the continuation of, for example, the company’s 
research or some process which was crucial to the 
interests of the company. Such an employee would 
count as a key employee.68 In other instances, the 
aaU would refer to a key function rather than to 
a key person. For example, the aaU noted that L-
1B petitions, while not generally approvable for 
Roman Catholic nuns, had been approved for nov-
ice mistresses and directors of postulants and that 
those persons served a “key function” in their orga-
nization.69 In any event, in none of these cases was 
the term “key employee” or “key function” used as 
a method for evaluating whether or not a person 
qualified for specialized knowledge. Rather, in all 
these instances it was a conclusion used to describe 
an employee that met all the standards required to 
qualify for specialized knowledge.
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at least by 1986, the aaU started to explain 
that specialized knowledge was advanced knowl-
edge held by a very few people where the peti-
tioner had a proprietary right to that knowledge.70 
The requirement that the knowledge had to be ad-
vanced was later included in the final 1987 rule 
defining specialized knowledge. 

The aaU also made a number of attempts to 
describe what was meant by proprietary knowl-
edge, but was ultimately not successful. It stated 
that in order to be proprietary knowledge, the 
knowledge had to be valuable to the employer’s 
competitiveness and gained only through exten-
sive prior experience with that employer.71 The 
aaU stated that proprietary knowledge is knowl-
edge that could theoretically be transferred to an-
other employee (albeit at great costs due to time 
loss or other expense to the petitioner).72 

The Colley and Penner precedent cases both 
stated that specialized knowledge must be pro-
prietary. However, in the financial analyst case 
mentioned above, the aaU approved that case 
specifically stating that the knowledge of the fi-
nancial analyst was not proprietary. It found that 
the financial analyst, who was responsible for inte-
grating the financial systems of a newly acquired 
U.S. company into the parent company’s financial 
systems, did possess specialized knowledge even 
though it was not proprietary.73 

Later, however, the aaU began more restric-
tively interpreting the proprietary knowledge 
requirement. For example, the aaU noted that it 
was not enough for a petitioner to have patented 
products and petitions, but that the beneficiary 
had to have skills or knowledge relating directly 
to the petitioner’s proprietary interests and that 
the proprietary knowledge must be necessary to 
perform the beneficiary’s proposed duties and 
critical to the petitioner’s proprietary interests.74

The trend toward a stricter interpretation of 
proprietary knowledge continued with the is-
suance of a precedent decision, Matter of Sandoz 
Crop Protection Corporation.75 This case affirmed, 
as required by the regulation, that specialized 
knowledge involved proprietary knowledge and 
an advanced level of expertise not readily avail-
able in the U.S. labor market. It noted that the 
beneficiary had to be a key person with knowl-
edge that was critical for the performance of the 
job duties and that was protected from disclosure 
through patent, copyright or company policy. 
Previous non-precedent decisions had affirmed 
that knowledge was proprietary upon a finding 

that it was highly specialized or narrowly held 
within the company. The Sandoz decision went 
further, requiring that the knowledge actually 
had to be protected from disclosure through pat-
ent, copyright or company policy. 

Five months later, the Service issued a mem-
orandum under the authority of associate Com-
missioner Richard E. Norton, seeming to draw 
back from the significantly tighter standards an-
nounced in Matter of Sandoz Crop Protection Corpo-
ration.76 The memo noted that the application of the 
new L-1B regulations defining specialized knowl-
edge may “be more restrictive than Congress or 
the Service intended.”77 The memo went on that 
the problem stemmed from a too-literal definition 
of the term “proprietary knowledge” wherein that 
knowledge must relate exclusively to or be unique 
to the employer’s operation. The memo explained 
that an appropriate interpretation of specialized 
knowledge would be knowledge possessed by an 
employee of the organization’s product, service, 
research, equipment, techniques, management, or 
other interests that is different from or surpasses 
the ordinary or usual knowledge of an employ-
ee in the particular field and that the employee 
must have an advanced level of expertise in his or 
her field and special knowledge that is not read-
ily available in the United States labor market.78 
Following the Sandoz decision and the apparent 
retraction in the Norton memo, the aaU issued 
a non-precedent case stating that proprietary 
knowledge was not limited to patented or copy-
written knowledge as that would be too restrictive 
an interpretation.79

Thus, the L-1B was entering a period of mas-
sive mood swings and confusion. The term “pro-
prietary knowledge” had always been part of the 
regulations but the Service was becoming increas-
ingly inconsistent in its application of that term. 
as just noted, even though the regulations re-
quired proprietary knowledge, the aaU had is-
sued a non-precedent decision approving a case 
and yet stating that proprietary knowledge was 
not involved. a precedent decision was then is-
sued, substantially restricting the applicability 
of that term only to be seemingly reversed five 
months later. The Service was incapable of consis-
tently applying a specialized knowledge standard 
to the cases it was receiving from the public. Pa-
rental intervention was clearly needed.

THE CALM ADULT YEARS

The L-1B turned 20 in 1990. Congress took note 
of the teenager’s mood swings and, in response, 
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defined specialized knowledge as part of the Im-
migration act of 1990. The definition enacted by 
Congress was as follows:

For purposes of §1101(a)(15)(L) of this Title, 
an alien is considered to be serving in a ca-
pacity involving specialized knowledge with 
respect to a company if the alien has a special 
knowledge of the company product and its 
application in international markets or has 
an advanced level of knowledge of processes 
and procedures of the company.80

The statutory language used general terms that 
viewed in isolation continued to leave room for 
interpretation. against the backdrop of the L-1B’s 
first 20 years, however, the statutory definition 
reflects very specific policy choices by Congress, 
both in terms of the language used and the lan-
guage Congress could have used, but eschewed. 
In other words, when interpreting the statutory 
definition, we have to look at the actual language 
chosen and the function of that statutory language 
against 20 years of regulatory history. as an af-
firmative matter, specialized knowledge meant 
“special” knowledge of a company product and 
its application in international markets. With re-
spect to a company’s processes and procedures, 
specialized knowledge meant an “advanced lev-
el” of knowledge with respect to those processes 
and procedures. The statutory language by Con-
gress bifurcated the specialized knowledge analy-
sis depending on the subject matter—product or 
processes and procedures. 

Congress could have affirmatively specified 
a variety of other standards, especially since the 
Service had for 20 years proposed a variety of such 
standards on which Congress could have drawn. 
But Congress did not do so. a review of the stan-
dards eschewed by Congress is thus critical and 
essential in order to understand the enacted defi-
nition of specialized knowledge. First Congress 
rejected the standards set forth in the 1987 final 
rule. Congress rejected the proprietary knowledge 
standard. It rejected the standard that the special-
ized knowledge had to not readily be available in 
the United States labor market. It also rejected ap-
plying the “advanced level” standard to product 
knowledge, but rather applied it solely to the pro-
cedures and processes of a company. 

Congress eschewed standards set forth in the 
1986 proposed rulemaking. Specifically, it did not 
define specialized knowledge as “narrowly” held 
within an organization, “unique,” or involving “a 
key process or function.” It did not prescribe that 

the L-1B beneficiary possess an “outstanding level 
of expertise” in a field as suggested in the preface 
to the proposed 1986 rulemaking proceedings.81 

Congress also eschewed the three-part test 
for specialized knowledge of processes and pro-
cedures developed by the non-precedent admin-
istrative cases prior to 1990. Those cases stated a 
separate standard for specialized knowledge when 
“different procedures” were involved. Different 
procedures were not a proprietary right within 
the specialized knowledge context unless the “en-
tire system and philosophy behind the procedures 
[were] clearly different from those of other firms, 
they [were] relatively complex, and they [were] 
protected from disclosure to competition.”82 The 
1990 statute definition simply stated that special-
ized knowledge of processes and procedures had 
to be advanced. 

The language chosen by Congress to place in 
a statute defining specialized knowledge is the 
key source for information defining specialized 
knowledge. also, that language must be under-
stood against the backdrop of the preceding 20 
years of regulatory history. No reasonable per-
son can read this language in light of that history 
without understanding that Congress intended 
to liberalize the definition of specialized knowl-
edge. No reasonable person can find otherwise, 
because that is precisely what the language of the 
1990 statute accomplished. It explicitly jettisoned 
a majority of the regulatory standards and it es-
chewed standards that would have clearly been 
within its contemplation based on 20 years of reg-
ulatory history. 

We also note that Congress did not draw on 
language from the 1970 legislative history that 
had fairly consistently been referenced by the Im-
migration and Naturalization Service during the 
first 20 years of the L-1B’s life. It was, for example, 
well able to define the specialized knowledge in 
reference to key persons or key functions. It did no 
such thing, however. Its deliberative decision not 
to draw on such language is instructive. 

The brief available legislative history with re-
spect to the specialized knowledge definition does 
not explicitly affirm that Congress intended to lib-
eralize the specialized knowledge definition. The 
1990 House Report stated that, “The L-visa has pro-
vided multinational corporations the opportunity 
to rotate employees around the world and broad-
en their exposure to various products and organi-
zational structures. This visa has been a valuable 
asset in furthering relations with other countries, 
but the committee believes it must be broadened 
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to accommodate changes in the international are-
na.”83 The paragraph that contained the above ref-
erence went on to list four areas addressed by the 
statute that broadened its applicability including, 
for example, allowing accounting firms to use the 
L visa and allowing beneficiaries to qualify for the 
L visa based on one year of employment abroad 
within the prior three years, rather than requiring 
that the one year of employment immediately pre-
cede the United States assignment. 

after listing the four areas that the statute 
was meant to broaden the 1990 House Report 
went on in a new paragraph stating that, “One 
area within the L visa that requires more speci-
ficity relates to the term ‘specialized knowledge.’ 
varying interpretations by INS have exacerbated 
the problem.”84 The new definition of specialized 
knowledge was thus not included in the list of 
items that were meant to broaden the applicabil-
ity of the L visa.

any reading of these provisions, however, that 
seeks to interpret the legislative history to support 
a finding that the specialized knowledge defini-
tion was to remain narrowly defined would be ut-
terly tendentious. as discussed above, the actual 
statutory language used by Congress reflected 
very specific policy decisions when seen against 
the backdrop of 20 years of regulatory practice. 
That 1990 statutory language specifically rejected 
Service standards that narrowly defined special-
ized knowledge. 

The second paragraph cited in the 1990 House 
Report did not list specialized knowledge as a 
standard needing to be broadened, but this does 
not suggest that Congress intended that special-
ized knowledge be narrowly interpreted. It sim-
ply meant that Congress was focused on incon-
sistent Immigration and Naturalization Service 
specialized knowledge interpretations. The fact 
that it chose in the 1990 House Report to focus on 
the need to define the term with specificity simply 
reflects on the context of the time. 

Congress defined specialized knowledge and 
eschewed restrictive language previously applied 
by the Immigration and Naturalization Service. 
The fact that Congress did not include specialized 
knowledge in the list of items to be broadened 
does not mean that specialized knowledge was 
to be narrowly interpreted. It merely meant that 
Congress believed that specialized knowledge 
was appropriately defined at the statutory level. 
The new statutory language rejected narrow Ser-
vice terminology. The actual statutory language 

has to be taken as the paramount interpretive tool 
for understanding specialized knowledge. If Con-
gress had wished to, it could have enacted a stat-
ute that defined specialized knowledge as unique 
knowledge, narrowly held within a company, and 
held only by key personnel. The actual enacted 
statutory language did no such thing. 

The Service initiated an informal notice and 
rulemaking proceeding on July 11, 1991, in re-
sponse to the Immigration act of 1990.85 In the 
preface to the proposed rule, the Service stated 
that, “the intent of Public Law 101-649 as it relates 
to the L classification was to broaden its utility for 
international companies … the L regulations have 
also been modified to include a more liberal inter-
pretation of specialized knowledge as defined in 
§214(c)(2)(B) of the act.” 86 The Service finalized 
the proposed rule on December 2, 1991. No further 
comments on specialized knowledge were made 
in the preface to the final rule. The definition final-
ized in 1991 is the definition that continues to ap-
ply to this day. That definition is as follows:

Specialized knowledge means special knowl-
edge possessed by an individual of the peti-
tioning organization’s product, service, re-
search, equipment, techniques, management, 
or other interests and its application in in-
ternational markets, or an advanced level of 
knowledge or expertise in the organization’s 
processes and procedures.87

The final regulatory language essentially par-
roted the statutory language, except that it further 
liberalized the definition to explicitly include spe-
cial knowledge of the company service, research, 
equipment, techniques, management, or other 
company interests. To the extent that the statuto-
ry language remained vague, the regulatory lan-
guage remained equally so. 

The prefatory language in the proposed rule 
commenting that Congress intended to liberal-
ize the specialized knowledge definition and the 
actual finalized rule that further expanded the 
specialized knowledge definition is instructive 
because those were actions taken by the Service 
almost concurrently with the enactment of the 
specialized knowledge statutory definition. The 
regulatory changes and implementation of the 
statutory definition were done at a time when 
the Service would have best been able to inter-
pret and be familiar with the purposes behind the 
new statutory definition.

In addition to the prefatory language to the pro-
posed regulation implementing the new statutory 
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definition, which indicated that Congress intended 
to liberalize the specialized knowledge definition, 
non-precedent decisions issued at that time by the 
Service also show that the Service interpreted the 
new statutory definition as a liberalizing definition. 
For example, an L petition that had been denied 
under the old standard on behalf of an operations 
manager for a kitchen cabinet manufacturer was ap-
proved under the new standard by the aaU.88 The 
District Director denied L-1B status to a director of 
finance and planning for a Bible translator and dis-
tribution company, but the aaU approved the case 
under the new statutory definition.89 The aaU ap-
proved an L-1B petition under the new definition for 
an assistant manager, who had an in-depth knowl-
edge of the petitioner’s patented printing systems. 
This case had previously been denied under the 
prior standard.90 

In summary, The Immigration act of 1990 rep-
resented something of a parental intervention on 
behalf of a wayward teenager suffering from some 
mood swings. Following that act, those mood 
swings, for the most part, came to an end. The Ser-
vice finalized its rulemaking proceedings with re-
spect to specialized knowledge in 1991 and since 
that time, there have been no further actions at the 
statutory, regulatory or precedential administra-
tive levels defining specialized knowledge.

after Congress’ parental intervention, the 
practice with respect to specialized knowledge 
became relatively stable. The non-precedent deci-
sions initially issued following the Immigration 
act of 1990 were fairly unremarkable. The aaU 
denied an L-1B to a CaD engineer with general 
CaD experience,91 denied an L-1B petition for a 
beauty consultant responsible for recruiting and 
training beauty technicians,92 and denied an L-1B 
to an executive chef previously employed abroad 
as a stock clerk with alleged special knowledge of 
a four-step chicken seasoning process.93

The aaU approved L-1B petitions by a Phil-
ippine bakery on behalf of a master baker whose 
duties were to include quality control matters.94 In 
another case, L-1B petitions by a seafood import/
export company on behalf of senior supervisory 
technicians were approved. These technicians were 
to supervise marine product technicians working 
with products like salmon roe, pollack roe, and su-
rimi, which is used to make imitation crab.

While it is always difficult to determine the 
significance of what are, in most cases, very brief 
aaU decisions, a comparison of the pre- and post-
1990 aaU decisions provides some insight into 

actual practice at the Service Centers. If one com-
pares the cases on appeal before 1990 and after 
1990, it becomes fairly clear, as obviously should 
be the case, that different standards of review had 
taken effect. Prior to 1990, attorneys were arguing 
about L-1B eligibility for senior sales engineers 
with 15 years of company experience and respon-
sibility for recommending reorganization of man-
ufacturing operations. after 1990, attorneys were 
arguing about L-1B eligibility for master bakers 
and supervisors of marine product technicians 
working on salmon roe. The post-1990 cases show 
that in practice, the Service interpreted the statu-
tory specialized knowledge definition to liberalize 
and broaden the applicability of that term.

The Service also issued three memoranda in-
terpreting specialized knowledge in 1994, 2002, 
and 2004.95 The first, known as the Puleo memo, 
has served as the leading guidance from the Ser-
vice on how to interpret specialized knowledge 
since it was issued in 1994. The memo appealed 
to Webster’s dictionary for a definition of the term 
“special” as “surpassing the usual, distinct among 
others of a kind… and distinguished by some 
unusual quality, uncommon, noteworthy.”96 The 
memo also referred to Webster’s dictionary for a 
definition of “advanced” as “highly developed or 
complex, at a higher level than others … and be-
yond the elementary or introductory, greatly de-
veloped beyond the initial stage.”97 The memoran-
dum specifically stated that the knowledge need 
not be proprietary or unique and that the statute 
does not require that advanced knowledge be nar-
rowly held throughout the company, only that the 
knowledge be advanced. It also noted that it was 
not relevant whether or not there were United 
States workers available to perform the duties in 
the United States. 

The memo listed the following items as charac-
teristics of specialized knowledge and noted that 
the list was not all inclusive: 

• possesses knowledge that is valuable to the 
employer’s competitiveness in the market-
place

• is qualified to contribute to the United States 
employer’s knowledge of foreign operating 
conditions as a result of special knowledge 
not generally found in the industry

• has been utilized abroad in a capacity in-
volving significant assignments which have 
enhanced the employer’s productivity, com-
petitiveness, image, or financial position 
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• possesses knowledge which normally can 
be gained only through prior experience 
with that employer 

• possesses knowledge of a product or pro-
cess which cannot be easily transferred or 
taught to another individual

Finally, the memo noted that the common 
theme that runs through all the examples in the 
memo is whether knowledge of the process or 
product “would be difficult to impart to another 
individual without significant economic inconve-
nience to the United States or foreign firm.”98

The Ohata memo, issued in 2002, reiterated 
the Puleo memo noting that the advanced knowl-
edge need not be narrowly held throughout the 
company and that there is no U.S. labor market 
test. The memo noted that requests for evidence 
should not run contrary to the 1994 Puleo memo-
randum. a second Ohata memo, issued in 2004, 
was specifically issued to advise that chefs and 
specialty cooks generally do not have specialized 
knowledge. It also affirmed that the Puleo memo 
remained in effect. 

MIDLIFE CRISIS

The L-1B’s calm adult years eventually came 
to an end. Initial hints of this were revealed in cer-
tain boilerplate language issued in L-1B Requests 
for Evidence (RFEs). Finally the L-1B’s entry into 
a full blown midlife crisis at the age of 38 was con-
clusively demonstrated by the issuance of a July 
22, 2008, non-precedent decision by the admin-
istrative appeals Office (aaO; renamed aaU), 
which for ease of reference we will refer to as Mat-
ter of IB Corporation.99 

Some examples of boilerplate Requests for Ev-
idence hinting at troubled waters are as follows:

Explain how the beneficiary’s training or ex-
perience is uncommon, noteworthy or dis-
tinguished by some unusual quality, and not 
generally known by practitioners in the alien’s 
field in comparison to that of others employed by the 
petitioner in the alien’s field of endeavor (emphasis 
added).

Submit evidence… show[ing] outstanding 
performance in the field.

USCIS must make comparisons not only be-
tween the claimed specialized knowledge 
employee and the general labor market, but 
also between the employee and the remainder of 
the petitioner’s workforce.

Explain how the duties the alien performed 
abroad and those he or she will perform in 
the United States are different from those of oth-
er workers employed by the petitioner (emphasis 
added) or other U.S. employers in this type 
of position.

The above language included in L-1B RFEs 
reflects a Service tendency to define specialized 
knowledge in reference to the petitioner’s em-
ployees rather than in reference to the U.S. labor 
market. Put another way, the requested evidence 
suggests USCIS is making determinations with re-
spect to specialized knowledge eligibility based on 
whether or not specialized knowledge is narrowly 
held within a company. But as discussion in prior 
sections of this Briefing shows, this standard, of all 
the possible standards for specialized knowledge, 
is the one most contrary to Congressional intent 
and also prior Service rulemaking proceedings.

The trouble hinted at by this RFE language 
was made manifest in the Matter of IB Corporation 
case mentioned above. That case extensively dis-
cussed the L-1B specialized knowledge standard 
and made clear that the L-1B had entered a midlife 
crisis.

That case dealt with an immense business, 
a mammoth corporation of 355,000 employees 
grossing $91 billion in revenue per year seeking 
to send SaP Enterprise Resource Planning (ERP) 
Consultants to the U.S. under the L-1B category.100 
The U.S. business in this case had established a 
U.S. subsidiary entirely for the purpose of peti-
tioning for and providing employment to foreign 
nationals being brought to the United States. In 
particular, the subsidiary was petitioning to bring 
a SaP ERP consultant to the United States to work 
on projects on behalf of U.S. and foreign affiliated 
companies with those affiliated companies’ U.S. 
customers. at the time of the case, the subsidiary 
petitioner had apparently filed 800 L-1B petitions 
on behalf of such IT Consultants. The beneficia-
ries were coming from the Indian affiliate that em-
ployed approximately 25,000 employees. 

The SaP ERP consultants were coming to the 
U.S. to provide guidance to client companies imple-
menting SaP ERP systems. SaP is a comprehensive 
software package developed by a German compa-
ny unaffiliated with the petitioner. The petitioner, 
however, asserted that its affiliated companies pro-
vided two years of training with respect to compa-
ny-specific implementation methodologies relating 
to the SaP software and that the SaP software was 
highly customized by the petitioner’s affiliates.
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Students of this case might take a number of 
perspectives on the extent to which it is broadly 
applicable to other cases. It could, for example, 
be interpreted as a case turning primarily on the 
petitioner’s lack of credibility. In the alternative, 
it might be viewed as a case raising great fear on 
the part of the Service that an immense business, 
a mammoth corporation, was about to transfer 
25,000 SaP ERP consultants from India to the 
United States without being subject to any H-1B-
like wage protections. 

It could be a case about credibility because the 
aaO, for example, stated that the “petitioner’s 
claim primarily fails on an evidentiary basis.”101 In 
particular, the aaO noted that the beneficiary in 
this case had been employed by TaTa Motors for 
18 months as an IT consultant before being hired 
by the petitioner’s Indian affiliate as a SaP ERP 
consultant and then was immediately deployed 
to Italy as a team leader. The aaO noted that the 
beneficiary was now to be transferred to the Unit-
ed States to work in a team lead capacity and that 
the team lead duties in Italy closely resembled the 
proposed duties for the U.S. job. The aaO noted 
that “this fact directly undermines the petitioner’s 
claims.”102 

Even though the petitioner may have failed in 
the end primarily on account of evidentiary and 
credibility issues, the aaO did not simply deny 
the case on an evidentiary basis. It went on to pro-
vide what was its most extensive L-1B specialized 
knowledge discussion over the last 38 years. a re-
view of the reasoning in this non-precedent case is 
important both to understand the current Service 
policy position and the faulty aspects of that posi-
tion as well. 

To begin, the aaO, in Matter of IB Corporation, 
took the position that the 1990 specialized knowl-
edge statutory definition was essentially useless as 
a guide to the meaning of specialized knowledge. 
Specifically, it noted that the statute contained 
“undefined, relativistic terms and elements of cir-
cular reasoning.”103 (as an aside, we note that if the 
statutory definition is effectively useless in defin-
ing specialized knowledge, then the 1991 regula-
tory effort defining specialized knowledge based 
on the statutory definition was similarly useless, 
as the Service at that point essentially parroted the 
statutory definition.) The aaO stated that the 1990 
statutory definition only made “narrow changes” 
by deleting the 1987 regulatory standards that the 
knowledge must be proprietary and not readily 
available in the U.S. labor market.104 The aaO took 
the position that the 1990 statutory definition actu-
ally enhanced its discretion by eliminating the re-

quirement that the knowledge be both proprietary 
and not readily available in the U.S. labor market. 
The aaO noted that the new standard gave the 
Service a “more flexible standard that requires an 
adjudication based on the facts and circumstances 
of each individual case.”105 

The aaO reviewed the brief legislative record 
relating to the 1990 statutory definition and ar-
gued that its purpose was not to liberalize the def-
inition but only to more specifically define it. The 
aaO noted that the language in the 1990 House 
Report included one paragraph listing L visa re-
lated standards that needed to be broadened and 
a second paragraph where the 1990 House Report 
noted the need to more specifically define special-
ized knowledge on account of erratic Service deci-
sion making.106 

The aaO also argued that, because the statu-
tory definition of the L visa classification lists spe-
cialized knowledge personnel along with execu-
tive personnel and managerial personnel, the three 
types of positions must be similar and therefore 
specialized knowledge employees must be among 
an elevated class of workers.107 

The aaO actually takes the petitioner’s le-
gal counsel to task for primarily focusing on the 
1990 statutory language when arguing about the 
definition of specialized knowledge. The aaO es-
sentially takes the position that the 1970 act that 
created the L nonimmigrant visa classification pro-
vides more guidance on the definition of special-
ized knowledge than the 1990 statutory definition 
does. It references the legislative history discussed 
above in the 1970 House Report that stated that 
“the number of temporary admissions under the 
proposed L category will not be large,”108 that the 
L-1B classification would be “narrowly drawn” 
and “carefully regulated and monitored.” 

The aaO’s reasoning appears to be nothing 
less than obtuse, and the above discussed life and 
times of the L-1B visa hopefully makes this clear. 
The aaO essentially asserts that the 1990 statu-
tory definition is circular and useless. However, 
that definition was enacted in response to and in 
contemplation of 20 years of L-1B practice. It rep-
resented Congress’ policy choices with respect to 
specific statutory language to include in the statute 
and to exclude from the statute. Congress substan-
tially eliminated the main standards promulgated 
by the Service in 1987. It eliminated the provision 
that the knowledge had to be proprietary and that 
the knowledge had to be not readily available in 
the marketplace. It only retained the requirement 
that the knowledge be advanced and that was in 
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the context of processes and procedures and not 
with respect to the company product. These were 
major, not narrow, changes. 

Furthermore, Congress eschewed a whole list 
of possible standards that had been developed by 
the Service during the 20-year period leading up to 
the 1990 statutory definition. as noted, Congress 
did not define specialized knowledge in terms of 
key employees or key functions. It did not require 
that the specialized knowledge be narrowly held 
within the company. Even the Service had decided 
against implementing a “narrowly held” standard 
in the 1987 rulemaking proceedings. 

Congress did not require that specialized 
knowledge personnel be of like stature to manag-
ers and executives within the company. as noted 
in previous sections discussing the 1970 legisla-
tive history, the phraseology in the House Re-
port, the testimony before the Immigration and 
Nationality Subcommittee, and the floor debate 
all consistently referenced specialist personnel as 
distinct from and of a kind different from manag-
ers and executives. It is thus very unfortunate that 
the aaO expended so much effort arguing that 
the 1990 statutory definition only made “narrow 
changes” to the regulation and in effect, enhanced 
USCIS discretion. In reality, when the definition is 
viewed against the possible standards presented 
by history, we see that the definition specifical-
ly acted to liberalize the specialized knowledge 
standard.

The aaO takes counsel for the petitioner in 
this case to task for failing to point to any specific 
language in the House Report relating to the 1990 
definition. The aaO points out that the House Re-
port discussing the 1990 definition described its 
intent as to make the definition more specific rath-
er than broader. But it is the aaO, however, that 
should be taken to task for its remarkable ability 
to ignore the actual impact of the 1990 statutory 
definition. It portrayed the definition as narrowly 
limiting the 1987 INS regulation when in fact it 
eliminated the major standards in that regulatory 
definition. It ignores the actual impact and func-
tion of the statute’s language, which was to liber-
alize the specialized knowledge standard. 

During the 1991 rulemaking proceeding, the 
Service itself stated in the preface to the rule that 
the purpose of the 1990 definition was to liberalize 
the definition. One would hope that the 2008 aaO 
would understand that the 1991 Immigration and 
Naturalization Service was in a better position to 
understand the Congressional intent behind the 
Immigration act of 1990.

The aaO prefers to focus on the legislative 
history relating to the 1970 enactment of the L 
classification. However, as also reflected above in 
the discussion of that history, the aaO’s reliance 
upon that history is misplaced. When the House 
Report related to the 1970 statute noted that the 
number of temporary admissions would be small, 
it was making an empirical description rather than 
a normative prescription. When it stated that the 
category was narrowly drawn, it was stating that 
all the requirements of the L classification taken to-
gether serve to narrowly define that classification. 
Because of all the changes in our global economy, 
those requirements taken together are not so nar-
rowly drawn as they once were. Congress never 
placed a quota on the L classification and it is not 
the place of the aaO to do so. We thus see that the 
aaO’s reliance upon the 1970 legislative history 
is misplaced.

The aaO in Matter of IB Corporation also ap-
pealed to Matter of Colley and Matter of Penner 
as authority for certain specialized knowledge 
standards. First, with respect to technicians and 
specialists, the simple possession of specialized 
knowledge would not qualify someone as pos-
sessing specialized knowledge for purposes of L-
1B eligibility. Simply performing highly technical 
duties would not make one eligible for L-1B clas-
sification. Furthermore, L-1B employees must be 
key persons and such key persons are associated 
with managerial personnel.109 Second, a beneficia-
ry does not qualify for L-1B status simply on the 
basis of that beneficiary’s occupation. Finding that 
a beneficiary possesses specialized knowledge fo-
cuses instead on the specific beneficiary’s specific 
knowledge. There are no occupations that are in-
herently qualified for L-1B classification. Third, 
the aaO cited Matter of Penner for the proposition 
that the L-1B was not intended to remedy a short-
age of workers.

The second and third standards are not con-
troversial. However, as discussed in the preced-
ing sections, the position that a specialized knowl-
edge employee must be a key person in a position 
analogous to that of a manager is also inaccurate. 
We simply note at this point that, in addition to 
the 1970 legislative history not supporting such 
a standard, after 1990, it is also the case that 
Congress had the option of specifically defining 
specialized personnel as key personnel within a 
company but did not do so. There is nothing am-
biguous about that.
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The aaO’s general discussion of a framework 
for interpreting specialized knowledge raises sig-
nificant concerns. Its attempt to apply that frame-
work to the particular facts of the case is also prob-
lematic. The aaO spent significant time arguing 
the “numbers” involved in the case while wres-
tling with whether specialized knowledge has to 
be narrowly held within a company and not merely 
within the industry. The aaO’s discussion about 
how narrowly knowledge must be held within a 
company to qualify as specialized knowledge is 
not clearly coherent.

It initiates this discussion by admitting that 
“the statute does not require that the advanced 
knowledge be narrowly held throughout the com-
pany.”110 It goes on to say, however, that special-
ized knowledge cannot be widely held through-
out the company. But how is this to be defined? 
What is it for knowledge to be only moderately 
held throughout the company? The aaO, for ex-
ample, states that it will generally “take note” 
when a “substantial majority of the petitioner’s 
employees” are beneficiaries of L-1B petitions.111 
as best as one can tell from reading the case, the 
petitioner only employed L-1B employees, but 
this was because the petitioner was incorporated 
as a subsidiary of the U.S. parent company for 
the specific purpose of filing petitions for foreign 
national employees of all affiliated organizations 
when bringing those individuals to the United 
States. While the petitioner apparently employed 
600 people and all 600 were beneficiaries of L-1B 
petitions, it is not clear why that should be rel-
evant when the petitioner was part of a world-
wide organization employing 350,000 people and 
no doubt many, many thousands of people in 
the United States. This would be a classic case of 
form over substance because the company could 
respond simply by dissolving the subsidiary. In 
another frame of reference, the aaO notes that 
the Indian affiliate employed about 25,000 people 
and that only 10 to 25 of those people possessed 
a knowledge comparable to that of the benefi-
ciary. Given that frame of reference, only one in 
2,500 people or one in 1,000 people would have 
comparable knowledge. The aaO then notes that 
it would be accurate to state that the petitioner’s 
600 employees are only a small percentage of the 
organization’s total employees, but with a hint of 
frustration, notes that “the mathematical exercise 
itself is not persuasive.”112 

The aaO then seemingly gives up its attempts 
to clarify how one is to analyze whether knowl-
edge is narrowly held within a company and in-

stead states simply that the Service is “unable to 
compare and contrast the beneficiary’s duties to 
those of the other twelve employees at the work 
location or to other SaP ERP Consultants in the in-
dustry.”113 In other words, the aaO gave up on the 
effort to clarify what the proper frame of reference 
was, implied that the frame of reference might be 
with respect to the specific work site at issue by 
referencing the other 12 employees at that work-
site, and instead focused on the evidentiary issues 
presented by the petitioner’s failure to provide re-
quested evidence. What are we to make of this? 
are we to compare the knowledge to the world-
wide organization as a whole? are we to compare 
it to the foreign affiliated organization, or to the 
entire United States organization, or only to the 
worksite at which the individual may work? 

The petitioner had asserted that all SaP ERP 
consultants were provided with 2 to 3 years of 
company-specific training with respect to the com-
pany’s trademarked SaP implementation meth-
odology. The aaO stated that because of this, the 
knowledge could not be considered specialized 
since all SaP employees receive this training. In 
other words, even though the aaO admitted that 
knowledge need not be narrowly held within the 
company, it stated that the knowledge could not be 
specialized because, in effect, it was not narrowly 
held within the occupation within the company. 
It also stated that specialized knowledge required 
more than a short period of experience such as 2 
to 3 years because otherwise all employees except 
trainees and recent recruits would be qualified. This 
appears to have been a core concern for the Service. 
If all employees received the SaP implementation 
methodology training, then all of them would have 
been eligible for L-1B status. The Service was con-
templating a scenario where 25,000 consultants in 
India could conceivably transfer to the U.S. without 
being subject to H-1B wage protections. The Service 
was not going to permit this whether or not it was 
able to articulate a reasonable basis in light of the 
legal history for doing so.

as previously discussed, the Service eschewed 
defining specialized knowledge to require that 
such knowledge be narrowly held within a com-
pany in the 1987 rulemaking proceeding. It com-
mented in the preface to the final rule that such a 
definition would be too restrictive. The actual lan-
guage enacted by Congress in 1990 defining spe-
cialized knowledge clearly liberalized the stan-
dard compared with the final rule promulgated in 
the 1987 rulemaking proceeding. In other words, 
the 1990 definition was more generous than the 
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1987 definition, which was more generous than 
the narrowly held definition. Yet the aaO in this 
case seeks to apply a narrowly held standard to 
the case. Such a standard is contrary to the law.

The L-1B has entered a midlife crisis. It seems 
once again to be profoundly frustrated with a lack 
of parental direction and oddly enough seems to 
be flying back to its toddler years in a desperate 
effort to find some meaning and definition in its 
increasingly erratic life.

AFTERWARDS

The L-1B has had a wonderful life, but the 
question now is whether it will get past its midlife 
crisis to reach its golden years. Congress staged a 
parental intervention in 1990, but given the cur-
rent state of affairs, such intervention seems un-
likely. The other parent, the Judiciary, has always 
been somewhat of a distant parent.114 But perhaps 
the Judiciary’s distant parenting philosophy may 
come to an end. The above L-1B biography makes 
clear that the Service is not following its own rules 
in defining specialized knowledge. Recent Service 
Center decision-making and, in particular, Matter 
of IB Corporation make clear that the Service is ap-
plying a standard defining specialized knowledge 
to require that the knowledge be narrowly held 
within the company. This is no mere interpretive 
action as it is effectively enunciating a new sub-
stantive requirement that was previously explic-
itly rejected during Service rulemaking proceed-
ings. absent new rulemaking, the Service cannot 
rely upon such a standard.115 

Looking forward to the L-1B’s future life, we 
now look back to one last part of its biography, the 
Boi Na Braza Atlanta case.116 The case dealt with a 
restaurant petitioning on behalf of Brazilian chefs. 
It was an interesting case because it did not reflex-
ively invoke Chevron deference as the standard 
for reviewing the Service action.117 The Court in 
Boi Na Braza left open the possibility that a lesser 
standard of deference known as Mead deference 
might be applicable.118 The Mead case noted that, 
“The fair measure of deference to an agency ad-
ministering its own statute has been understood to 
vary with circumstances, and courts have looked 
to the degree of the agency’s care, its consistency, 
formality, and relative expertness, and to the per-
suasiveness of the agency’s position.”119 The Court 
in Boi Na Braza denied the petitioner’s appeal by 
applying the Puleo memo and stating that the 
question of whether to apply Chevron or Mead was 
not relevant because the appeal failed under both 
standards.

Looking to the future, however, this may not 
be the case. as we noted, Boi Na Braza applied the 
Puleo memo but the Service is now effectively 
discarding the Puleo memo, which had categori-
cally stated that specialized knowledge need not 
be narrowly held within a company. Further, the 
entirety of this Briefing is meant to call into ques-
tion the consistency, formality, relative expertness 
and persuasiveness of the Service’s position with 
respect to specialized knowledge. a parental in-
tervention by the Judiciary is long overdue.
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