
26 NYSBA  The New York Environmental Lawyer  |  Spring 2010  |  Vol. 30  |  No. 1        

Signifi cantly, in Consolidated Edison there was no ques-
tion that the nuclear generating plant at issue qualifi ed 
as a public utility.5 The status of wind energy projects is 
not so clear. While federal and state governments have 
expressed support for alternative energy development, 
there is no mandate that wind energy projects qualify or 
be treated as public utilities. In the absence of such a man-
date, to qualify as a public utility a wind energy project 
must satisfy a three-part test adopted by the Court of Ap-
peals in Cellular Telephone Company, Doing Business as Cel-
lular One v. Rosenberg.6

In Rosenberg, the Court of Appeals endorsed the fol-
lowing defi nition of public utility: “a private business, 
often a monopoly, which provides services so essential 
to the public interest as to enjoy certain privileges such 
as eminent domain and be subject to such governmental 
regulation as fi xing of rates, and standards of service.”7 
Under the three-part Rosenberg test, a public utility is 
characterized by: 

(1) the essential nature of the services of-
fered[,] which must be taken into account 
when regulations seek to limit expansion 
of facilities which provide the services, 
(2) “operat[ion] under a franchise, subject 
to some measure of public regulation,” 
and (3) logistic problems, such as the fact 
that “[t]he product of the utility must be 
piped, wired, or otherwise served to each 
user…[,] the supply must be maintained 
at a constant level to meet minute-by-
minute need[, and] [t]he user has no 
alternative source [and] the supplier 
commonly has no alternative means of 
delivery.8

The Rosenberg Court further held that the principle 
of preferential treatment established in Consolidated 
Edison applies to all public utilities, whether the zoning 
proposal is related to siting of entirely new facilities or 
modifi cation of existing facilities.9

As discussed in detail below, wind energy projects do 
not satisfy this test in a manner to automatically qualify 
as public utilities.

Wind farm development in New York State is a hot 
topic these days, but municipalities have specifi c concerns 
about such developments. In brief, the classifi cation of 
wind energy projects as public utilities is by no means 
a settled matter. Treatment of a wind energy project as 
a public utility has signifi cant—but not paralyzing—
consequences for municipal zoning authority. Even if a 
particular wind energy project qualifi es as a public util-
ity, a local zoning agency still has authority to review the 
project and impose legitimate restrictions aimed at mini-
mizing impacts on the community and the environment. 
Municipalities also may negotiate with the wind energy 
developer to secure additional mitigation measures in the 
form of fi nancial or other benefi ts, provided those benefi ts 
are tailored to offset the impacts of the project, advance 
accepted zoning objectives, and are not conferred in ex-
change for preferential treatment.

It Is Not a Foregone Conclusion That Wind Energy 
Projects Are Public Utilities

Many wind farm developers take the position that 
their projects qualify as public utilities. Classifi cation as 
a public utility is benefi cial because the Court of Appeals 
has determined that public utilities are subject to a re-
laxed zoning standard.

In Consolidated Edison Company of New York v. Hoffman, 
Con Ed was seeking a variance to modify its existing nu-
clear generating plant by adding a cooling tower.1 Based 
on the principle that a municipality “may not exclude a 
public utility from its community where the utility has 
shown a need for its facilities[,]” the Court of Appeals 
held that the traditional unnecessary hardship standard 
should not be applied to a public utility seeking a vari-
ance.2 Instead, the Court concluded that Con Edison need 
only 

show that modifi cation is a public neces-
sity in that it is required to render safe 
and adequate service, and that there are 
compelling reasons, economic or oth-
erwise, which make it more feasible to 
modify the plant than to use alternative 
sources of power such as may be provid-
ed by other facilities.3

The Court also held that the standard for a variance 
should be lowered further “where the intrusion or burden 
on the community is minimal[.]”4 
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proximity of the project’s facilities to one another and 
to end users. The PSC issues a certifi cate of authority 
based on a fi nding of public convenience and necessity to 
entities that are electric corporations within the meaning 
of the PSL and subject to PSC jurisdiction.16 

A wind energy project is not automatically entitled 
to such a certifi cate. For example, in Case No. 07-E-0674, 
Petition of Advocates for Prattsburgh, Cohocton Wind Watch 
and Concerned Citizens of Italy for a Declaratory Ruling on 
Windfarm Prattsburgh, the PSC determined that it did not 
have jurisdiction over the Windfarm Prattsburgh, LLC 
project (WFP project) proposed for construction in the 
towns of Prattsburgh and Italy. 17 The PSC held that the 
WFP project was not an electric corporation within the 
meaning of the PSL because it had a 66 mW nameplate 
capacity, which is below the 80 mW threshold established 
in PSL § 2(2-b).18 The PSC declined to aggregate the out-
put capacity of nearby affi liated wind energy projects 
because those projects would not be interconnected with 
the WFP project.19 The PSC also concluded that the WFP 
project was located on the same site despite the fact that 
the related facilities would be constructed on a variety 
of parcels (some as far as 5.1 miles away) in which the 
developer had acquired a variety of property interests.20 
The critical factor was that the developer would have site 
control of the various parcels.21 Accordingly, the proposed 
wind development project was not an electric corporation 
subject to PSC jurisdiction under the PSL.22 

Given the above, there remains uncertainty over 
whether to classify all wind energy projects as public 
utilities.

Wind Energy Projects May Not Satisfy the 
Defi nition of “Public Utility” in Many Municipal 
Zoning Codes

It is also important to consider the relevant provisions 
of the local zoning code when analyzing whether a wind 
energy project qualifi es as a public utility. Some munici-
palities may have adopted zoning codes that defi ne pub-
lic utilities to include alternative energy developments 
such as wind farms. Even in the absence of an explicit 
defi nition of public utility in the local code, it is within the 
authority of a local zoning board to interpret and apply 
the relevant provisions to determine whether a wind en-
ergy project qualifi es as a public utility under the code.23 
As part of its analysis, the local agency should consider 
the factors established in Rosenberg.24 

For example, the Appellate Division, Third Depart-
ment recently declined to disturb the Beekmantown Zon-
ing Board of Appeals’ determination that a wind energy 
project was a public utility entitled to a conditional use 
permit because it would provide essential services.25 Al-
though “essential services” was defi ned in the local zon-
ing code, “public utility” was not.26 The Court held that it 

Wind Energy Projects Do Not Qualify as Public 
Utilities Under the Rosenberg Test

Arguably, application of the criteria established in 
Rosenberg leads to a conclusion that wind energy projects 
are likely not public utilities.10 First, some have argued 
that the power that wind energy projects produce is not 
essential as there are existing energy sources. Further, the 
electricity generated by wind turbines may not be sold on 
any given day if cheaper electricity is available.11 Second, 
wind energy projects are owned by private developers 
and run as commercial enterprises. They are not operated 
pursuant to a franchise from a public entity. The New 
York State Public Service Commission (PSC) has stated 
that “virtually all [electric] generation units … are ‘non-
utility’ owned.”12 Third, the electricity generated by wind 
turbines is allocated by the New York Independent Sys-
tem Operator on behalf of end-use customers.13 These are 
signifi cant distinctions from the purposes and functions 
of traditional public utilities.

Moreover, the New York Public Service Law (PSL) 
does not uniformly apply to wind energy projects. Section 
2(13) of the PSL defi nes an “electric corporation” subject 
to regulation under the PSL to include 

[e]very…company…owning, operating 
or managing any electric plant…except 
where electricity is generated by the pro-
ducer solely from one or more…alternate 
energy production facilities or distributed 
solely from one or more of such facilities 
to users located at or near the project site.

Likewise, PSL § 2(4) excludes entities “generating 
electricity…from one or more alternate energy production 
facilities or distributing electricity…from…such facilities 
to users located at or near a project site” from the 
defi nition of persons subject to regulation under the PSL.

Pursuant to the PSL, an “‘alternate energy production 
facility’…includes any wind turbine…facility, together 
with any related facilities located at the same project site, 
with an electric generating capacity of up to eighty mega-
watts.”14 “Related facilities” are 

any land, work, system, building, im-
provement, instrumentality or thing 
necessary or convenient to the construc-
tion, completion or operation of any…
alternate energy production…facility and 
include also such transmission or distri-
bution facilities as may be necessary to 
conduct electricity…to users located at or 
near a project site.15 

Thus, whether a particular wind project qualifi es as an 
electric corporation subject to regulation under the PSL 
requires a case-by-case analysis of the megawatt (mW) 
capacity of the project, as well as analysis of the physical 
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plication for approval of a specifi c wind energy project 
or considering amendments to the local zoning law to 
address such projects, a municipality must comply with 
Article 8 of the New York Environmental Conservation 
Law (New York State Environmental Quality Review Act 
[SEQRA]).35 The familiar, relevant considerations include 
preservation of community character and aesthetic value, 
diminution of noise, traffi c, and other environmental im-
pacts, adherence to a comprehensive plan, and promotion 
of other general public health and safety concerns.36

A municipality also may exercise its police power to 
adopt a moratorium to maintain the status quo and allow 
suffi cient time to develop comprehensive zoning provi-
sions addressing wind energy projects, rather than regu-
lating such facilities piecemeal.37 A moratorium “must be 
for a valid and reasonable purpose and ‘the life of such 
legislation may not exceed a reasonable period of time.’”38 
A moratorium not based on legitimate grounds or that re-
mains in effect for an extended period of time is subject to 
constitutional challenge.

For example, in Village of Tarrytown, the Second De-
partment affi rmed the Supreme Court’s invalidation of 
a moratorium that was purportedly enacted to allow for 
further study of public health and safety concerns related 
to installation of cellular telephone panel antennas in the 
community.39 Reviewing the evidence presented to the 
lower court, the Second Department concluded that the 
alleged public health and safety concerns were a pretext 
for general community opposition.40 In fact, the applicant 
had submitted medical and scientifi c evidence establish-
ing that there was no associated public health risk, which 
evidence the municipality did not dispute.41 The morato-
rium was thus invalidated as unconstitutional.42

Signifi cantly, in Village of Tarrytown, the Second De-
partment did not rely on the applicant’s status as a public 
utility as a basis for invalidation of the moratorium.43 
Therefore, a moratorium may be applicable even to a 
wind energy project that satisfi es the Rosenberg test. It is 
also noteworthy that aesthetics can be a valid ground for 
adoption of a moratorium.44

While no precise time limits have been established for 
moratoria, the Appellate Division, Second Department 
has held that fi ve years was too long for a moratorium to 
remain in effect where the municipality failed to offer any 
satisfactory reason for the delay in enacting its zoning or-
dinance.45 The length of pendency of a moratorium may 
be counterbalanced by inclusion of a hardship exception 
in its enactment. 

In sum, a local municipal agency is well within its 
discretion to exercise its traditional zoning and police 
powers to regulate proposed wind energy development 
within its community, even if the project qualifi es as a 
public utility.

was not unreasonable for the local zoning board to deter-
mine that generation of energy by wind power was an es-
sential service, thus qualifying the project as a public util-
ity under the code.27 In its decision, the Third Department 
cited the great deference afforded to interpretation and 
application of a zoning code by a local zoning board.28 
Importantly, the court did not hold that all wind projects 
qualify as public utilities under New York law.

For all of these reasons, there can be no presumption 
that a wind energy project is entitled to treatment as a 
public utility.29 Indeed, many wind energy projects will 
not qualify as a public utility under the Rosenberg test, the 
plain language of the PSL, or the relevant local zoning 
code.

Classifi cation as a Public Utility Does Not Equal 
Total Freedom from Local Regulation

The “relaxed” zoning standard applicable to public 
utilities does not translate into absolute freedom from 
local regulation. As the Court of Appeals established 
in Consolidated Edison, the principle that a municipality 
may not exclude a utility from its community “has never 
meant that a utility may place a facility wherever it choos-
es within the community.”30

Thus, even if a wind energy project qualifi es as a 
public utility, in order to obtain a variance or special use 
permit it would still need to show that

(1) its new construction “is a public ne-
cessity” in that it is required to render 
safe and adequate service”; and (2) “there 
are compelling reasons, economic or 
otherwise, which make it more feasible” 
to build a new facility than to use “alter-
native sources of power such as may be 
provided by other facilities.”31

If no such necessity is shown, the local zoning agency 
retains its regulatory authority over an application for a 
variance or special use permit.32

A Municipality May Exercise Its Traditional 
Zoning and Police Powers Whether or Not Wind 
Energy Projects Are Treated as Public Utilities

In the absence of a mandate preempting local regu-
lation of wind energy projects, municipalities are not 
stripped of their traditional zoning and police powers 
related to such projects.33

If a wind energy project does not qualify as a pub-
lic utility under the local zoning code or the PSL, and if 
such development is not a permitted use, the traditional 
unnecessary hardship standard would apply to any use 
variance application.34 Moreover, when reviewing an ap-
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not, may enter into a payment in lieu of tax (PILOT) 
agreement with the developer.55 Thus, under the plain 
language of section 487, it appears permissible for a mu-
nicipality to agree not to “opt out” from the RPTL § 487 
exemption in exchange for the developer’s commitment 
to make payments to the municipality pursuant to an 
HCA.56 

This strategy becomes risky, however, when consid-
ering the likelihood that the wind energy developer will 
seek the county industrial development authority’s (IDA) 
assistance with the project pursuant to New York General 
Municipal Law § 874(1). Such a relationship confers addi-
tional tax exemptions on the developer. In that event, the 
developer and the IDA likely would enter into a PILOT 
agreement pursuant to GML § 858(15) for the purpose of 
compensating affected tax jurisdictions for lost real prop-
erty tax revenue. 

When an IDA elects to enter into a PILOT agreement 
with a developer, GML § 858(15) mandates that the PI-
LOT paid by the developer be allocated proportionally to 
affected tax jurisdictions:

…Unless otherwise agreed by the affected tax 
jurisdictions, any such agreement shall 
provide that payments in lieu of taxes 
shall be allocated among affected tax 
jurisdictions in proportion to the amount of 
real property tax and other taxes which would 
have been received by each affected tax 
jurisdiction had the project not been tax 
exempt due to the status of the agency 
involved in the project. 

(emphasis supplied). Affected tax jurisdictions include 
all municipalities and school districts in whose taxing 
jurisdiction the project will be built and operated.57 

General Municipal Law § 854(17) defi nes payments in 
lieu of taxes as 

any payment made to an agency, or affected 
tax jurisdiction equal to the amount, or a 
portion of, real property taxes, or other 
taxes, which would have been levied by 
or on behalf of an affected tax jurisdiction 
if the project was not tax exempt by rea-
son of agency involvement. 

(emphasis supplied). Based on the plain language of 
the statute, there is an argument that the payments to a 
municipality under an HCA should be considered PILOT 
payments for purposes of an IDA-negotiated PILOT 
agreement, and allocated accordingly. 

But as discussed above, municipalities can use HCAs 
to carry out other important and legitimate zoning objec-
tives, such as protection of the public health, safety, and 
welfare and the environment. Therefore, there is a strong 

Useful Tools to Mitigate and Offset Impacts of 
Wind Energy Projects

In the event that a wind energy project has been ap-
proved and will be constructed, the affected municipality 
should be aware of potential tax and other benefi ts, as 
well as creative ways to mitigate and offset the impacts of 
the project on its community.

Host Community Agreements Can Be Used to Mitigate 
Current Impacts and Secure Protection from Future 
Impacts

Historically, municipalities have entered into host 
community agreements (HCAs) as a land-use tool aimed 
at mitigating the impact of a proposed development on 
the community.46 The rationale is that a development can 
affect the community as much if not more than it impacts 
the particular private property owners involved in the 
project.47 Wind energy development is no exception.

In the wind energy context, HCAs generally include 
a schedule of fi xed payments based on the total megawatt 
capacity (sometimes referred to as nameplate capacity) 
of the project to be made to the municipality over time.48 
Some HCAs include provisions for ongoing operation 
concerns, such as complaint resolution procedures and 
specifi c protocols and funding for noise compliance test-
ing.49

HCAs also may include provisions addressing dam-
age to town and county roadways from the impact of 
transporting the large, heavy sections of the towers and 
other materials needed for construction.50 The agree-
ments typically require the developer to (a) pay for a 
road expert/consultant for the municipality, (b) repair or 
modify the roads as needed to allow for their use during 
construction, (c) post a bond representing the estimated 
cost to restore the road at project conclusion, (d) maintain 
the road as needed during construction, and (e) improve 
or restore the roads at the end of construction.51 Some-
times these impacts are addressed in a separate Road Use 
Agreement.

A fi nal issue commonly addressed in HCAs is the de-
commissioning of wind turbines at the termination of the 
project.52 In other words, HCAs can be used to look ahead 
to the end of the useful lives of the facilities and consider 
the work, funding, and enforcement mechanisms needed 
to ensure that those facilities are removed rather than 
simply abandoned.

There are various sources of authority for such agree-
ments. The language of New York Real Property Tax Law 
§ 487 contemplates that a municipality would negotiate a 
type of benefi t agreement with a wind farm developer.53 
Pursuant to RPTL § 487(2), wind facilities are exempt 
from property taxation for 15 years.54 However, § 487 
further provides that a local taxing jurisdiction may “opt 
out” of this tax exemption by resolution, and if it does 
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Conclusion
The issues surrounding the classifi cation and regula-

tion of wind generation facilities are of central importance 
to municipalities facing potential wind energy develop-
ment in their communities. The legal and business aspects 
of such development are changing every day. The most 
important objective for a municipality involved in or 
faced with wind farm development must be to take ac-
tions and make decisions consistent with its zoning pow-
ers and obligations for the benefi t of its community.
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